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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of Jatuary 29, 7982, 7982, he served the within not ice of Decision
by cert i f ied mai l  upon Lawrence & Anna M. Mi l ler,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Lawrence & Anna M. MiI Ier
1107 Nor th  S t .
White Plains, NY 10605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
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o f  the  pe t i t ioner .

Sworn to before me this
29th day of January 1982.

addres see is the t i t i oner
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forth on said



STATE OF  NEW YORK
STATE TAX COMMTSSION

ALBANY,  NEW YORK 12227

January 29, 1982

Lawrence & Anna M. Mi l ler
1 1 0 7  N o r t h  S t .
White P1ains, NY 10605

D e a r  M r .  &  M r s .  M i l l e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by t"he State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the date
o f  t h i s  n o t i c e .

Inquir ies concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

IAIIIRENCE L. and ANNA M. MILLER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1974 and,1975.

DECISION

Peti t ionefs, T.6yasnce l .  Mi l ler and Anna M. Mi l ler,  1107 North Street,

lChite Plains, New York 10505, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years 7974 ar.d 1975 (Fi le No. 27L35).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l , lor ld Trade Center,  New York, New York

on March  23 ,  1981 a t  1 :15  P.M.  lawrence L .  Mi l le r  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSI]ES

I.  Llhether pet i t ioners had unreported income for the year 1974.

I I .  Wtrether pet i t ioners'  c laimed deduct ions for bad debts were properly

substant iated for the 1974 and 1975 tax years.

I I I .  Whether pet i t ioners substant iated a deduct ion for t ravel expenses of

Anna M. l l i l ler for the 1975 tax year.

IV. Whether pet i t ioners substant iated deduct ions for use of an off ice and

telephone in pet i t ioners'  home by Anna M. Mi l ler.
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FINDINGS OF FACT

1. Pet i t ioners, Lawrence L. l l i l ler  and Anna M. Mi l ler,  f i led a joint  New

York State Income Tax Resident Return for the vears 1974 and 1975. Both

returns were f i led on or about December 15, 1976.

2. On December 15, 1978 the Audit  Divis ion issued a Statement of Audit

Changes for the year 1975 in which certain miscel laneous deduct ions were

disallowed because of a lack of substantiation by documentary evidence and a

correction was made to New York taxable income because of the erroneous reporting

of a long term capital  }oss deduct ion as an adjustment to income. 0n Decembet 27,

1978 the Audit Division issued a revised Statenent of Audit Changes for the

year 1974 which made certain adjustnents to pet i t ioners'  c laimed deduct ions and

adjustments to income. Accordingly,  on March 5, 1979 the Audit  Divis ion issued

a Notice of Def ic iency for the years L974 and 1975 of $2,886.17 plus interest

o f  $ 8 0 8 . 2 7  f o r  a  t o t a l  o f  $ 3 , 6 9 4 . 4 4 .

3. Pet i t ioners f i led a pet i t ion for the tax years 1974 and 1975 which

chal lenged the denial  of  business expense deduct ions ar is ing from the overseas

tr ips of pet i t ioner Anna MiI Ier.  The pet i t ion also chal lenged the denial  of

deduct ions for certain claimed bad debts.

4. 0n January 11, 1980 the Audit  Divis ion issued a "Not ice of Claim" in

which i t  asserted a great.er def ic iency pursuant to sect ion 689(d)(1) of the Tax

Law for the year 1974 than that asserted in the Not ice of Def ic iency dated

March 5, 1979. This greater def ic iency was claimed because of an unexplained

increase in bank deposits in the 1974 tax year over the 1973 tax year without a

corresponding increase in income being ref lected by the 1973 and 1974 New York

State income tax returns.
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5. fn January 1973 pet i t ioner Lawrence MiI Ier had a cert i f icate of

deposit  in the arnount of $230,000.00 with the Internat ional Services Divis ion

of the First  Nat ional City Bank (now Cit ibank N.A. )  which is located at 399

Park Avenue, New York, New York. Lawrence Miller made arrangements with the

First  Nat ional City Bank to have the interest earned from the cert i f icate of

deposit ,  credited to a checking account in his name. Therefore the bank statement

from lawrence Mil ler 's checking account would ref lect the interest earned on

the cert i f icate of deposit .

6 .  The same $230,000.00  was on  depos i t  dur ing  1973 and 7974.  Lawrence

Mil ler earned interest on the cert i f icate of deposit  on an irregular basis

because interest would not be credited unt i l  i t  matured. Oo occasion interest

would be "Iocked in" for per iods of f rom one to four months. The interest

which Lawrence Mil ler earned would also depend on the prevai l ing interest rate

and the length of t ime which the pr incipal was r ' locked in. ' l

7.  Bank statements introduced by Lawrence Mil ler at  the hearing revealed

that in 1973 Lawrence MiI Ier was credited with interest on the cert i f icate of

depos i t  in  the  amount  o f  $11,778.00  as  fo l lows:

January  11 ,  1973 $2 ,617.48
J u l y  2 ,  L 9 7 3  3 , 9 9 5 . 8 6
A u g u s t  7 ,  1 9 7 3  1 , 5 8 2 . 3 3
S e p t e m b e r  1 0 ,  L 9 7 3  1 , 7 1 5 . 5 5
September  12 ,  7973 1 ,866.78

8. Bank statements introduced by Lawrence Mil ler at  the hearing revealed

that in 7974 Lawrence Mil ler \das credited with interest of  $20r186.44 on the

cer t i f i ca te  o f  depos i t  as  fo l lows:

January  2 ,  7974 g7  ,993.29
February  4 ,  L974 11772.26
M a r c h  5 ,  1 9 7 4  L , 7 1 3 . 9 7
Apr i l  4 ,  197 4  t  ,583 .22
A u g u s t  1 ,  1 9 7 4  7 , 1 2 3 . 7 0
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9 .  In  the  1960 's  Lawrence Mi l le r  s ta r ted  sh ipp ing  per ishab le  food th rough

the American Translant ic Company to the Sogimex Company (hereafter Sogimex) in

Senegal.  The owner of Sogimex was a Mr. Bial imo. Mr. Bial imo was in need of

cash in order to permit  Sogimex to cont inue doing business with Lawrence

Mil ler.  Lawrence Mil ler was interested in cont inuing business with Sogimex

because of the potent ial  for making money. Therefore, Lawrence Mil ler Ioaned

75,000 new f rancs  to  Sog imex in  the  1960rs .  Thereaf te r  Lawrence Mi l le r  sh ipped

merchandise to Sogimex. lawrence MiI ler was paid for the merchandise.

10. The foregoing debt was acknowledged in a let ter dated January 1, 1.972

from Roger Gal imont,  the director of Sogimex, to lawrence Mil ler.  This

let ter contained a promise that,  upon the l iquidat ion of Sogimex, the money

owed to Lawrence Mil ler,  amounting to 751000 new francs, would be paid in three

instal lments, one instal lment being due in each of the years 7973r 7974, and

7 9 7 5 .

11. Pr ior to the t ime when the instal lments became due Mr. Gal l imont was

no longer in business. hthen Lawrence Mil ler found out that Mr. Gal l imont was

no longer in business, he attempted, without success, to col lect the amount

that he was owed. The instal lments were not paid when they became due. In a

letter dated July 20, 1978 pet i t ioner was advised by Alain Moulard, a lawyer

in Casablanca, that he was unable to locate any assets owned by Sogimex or

Mr. Gal l imont and, therefore, i t  was not possible to recover the amount owed.

1.2. During Lhe 1974 to 1975 inter im session of the Col lege of l r lh i te Plains

of Pace Universi ty,  pet i t ioner Anna Mil ler,  at  her ov/n expense, accompanied and

chaperoned a group of students to l taly.  In addit ion to travel ing to I taly to

accompany and chaperon students, said pet i t ioner went to I taly to improve her

prof ic iency in foreign languages. Pet i t ioners claimed a deduct ion for this
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t r ip  o f  $1 '004.00  on  the i r  U .S.  Ind iv idua l  Income Tax  Return  fo r  1975.  Fo l low ing

an aud i t ,  $480.00  o f  th is  deduc t ion  was a l lowed as  be ing  reasonab le .

At the hearing Lawrence Mil ler presented a receipt f rom the Hotel  Royal of

Florence, I taly.  This receipt indicates that on January 25, 1975 720,000 l i ra

was paid for Anna Mil ler 's stay of twenty-four days. This receipt represents

a n  e x p e n s e  o f  a b o u t  $ 1 r 1 6 0 . 0 0 .

13 .  The husband o f  Anna Mi l le r ' s  s tepmother ,  Ms.  Mar ia  Spadon i  Campede l l i ,

d ied leaving Ms. Campedel l i  and Anna Mil ler certain property but he did not

leave Ms. Campedel l i  any cash. Therefore, beginning in 7956, Anna Mil ler began

advancing funds to Ms. Campedel l i  in order for Ms. Campedel l i  to meet her

n e e d s .

This debt was acknowledged in a let ter dated December 4, 1971 from Ms.

Campedel l i  to Anna Mil ler.  The let ter stated, in substance, that Ms. Campedel l i

bor rowed $12,000.00  and tha t  as  soon as  she cou ld  se l l  cer ta in  p roper ty  she

would have enough money to repay the debt

Anna Mi I Ie r  deduc ted  $198.50  in  7974 and $2 ,950.00  in  1975 as  bad debt .s  on

their  jo int  New York State Income Tax resident returns. In a let ter dated

l larch 22, 1978 Anna Mil ler was informed by an attorney in I taly that Ms.

Campedel l i  was without funds and that i t  is impossible to recover the debt owed

by her.  I t  was at this t ime that Anna Mil ler considered the debt worthless.

74. Pet i t ioners own a spl i t  level home and on the second f loor of their

home there is a room containing a desk, telephone, and books. This room is

used pr imari ly as an off ice for Anna Mil ler.  Anna Mil ler used this off ice for

telephone cal ls with fel low teachers and students and to correct papers and
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prepare lessons. Anna Mil ler also had an off ice at the col lege. Pet i t ioners

deducted $600.00 on their  1974 and 1975 joint  U.S. Individual Income Tax Return

for the off ice expenses of Anna Mil ler.  Pet i t ioners arr ived at the f igure of

$600.00 upon concluding that $50.00 a month was reasonable in view of the kind,

locat ion and comfort  of  pet i t ionersr home.

15.  Pet i t ioners  c la imed a  deduct ion  o f  $501.50  as  " te lephone expenses"  o f

Anna Mil ler on their  jo int  U.S. Individual Income Tax Return for 7975. Anna

Mil ler would examine the telephone bi l ls to deternine which cal ls were business

caI ls.  Neither receipts nor cancel led checks rdere presented to establ ish that

the amounts claimed were paid. Further,  no evidence rras presented to establ ish

that the amounts claimed were business cal ls.  Last ly,  no evidence was presented

to establ ish that Anna Mil ler 's employer reguired her to maintain a telephone

in her home.

CONCLUSIONS OF LAI,/

A. That Tax Law sect ion 689(e) provides, in part ,  that the burden of

proof shal l  be on the Tax Commission on the issue of t 'whether the pet i t ioner is

I iable for any increase in a def ic iency where such increase is asserted ini t ia l ly

after a not ice of def ic iency was mai led and a pet i t ion under this sect ion

f i led.. . ' f .  In view of the demonstrat ive and test imonial  evidence presented at

the hearing noted in Findings of Fact t '5" through "8",  the Audit  Divis ion has

fai led to sustain i ts burden of proof of establ ishing that pet i t ioners had

unreported income in 1974. Therefore, the increase in the def ic iency asserted

in the "Not ice of Claim" dated January 11, 1980 is cancel led.

B. That the burden of proof is upon the taxpayer to establ ish that a bad

debt becane worthless in the year in which i t  was deducted (5 Mertens, Law of

Federa l  Income Taxat ion ,  S30.79) .  In  v iew o f  the  le t te r  da ted  Ju ly  20 ,  1978
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from Mr. Alain Moulard to Lawrence Mil ler stat ing that the debt was uncol lect ible,

pet i t ioners have fai led to sustain their  burden of proof of substant iat ing that

the debt acknowledged by Mr. Gal l imont to Lawrence Mil ler became worthless in

1974 and 1975.

C. That assuming, without deciding, that the advances by Anna Mil ler to

Ms. Campedel l i  were loans rather than gi f ts,  pet i t ioners have fai led to sustain

their  burden of proof of establ ishing that the debt became worthless in the

years  c la imed.

D. That in view of the receipt from the Hotel Roya1 showing the date,

Iocat ion, and amount spent,  pet i t ioners have sustained their  burden of proof of

substantiating the anount clained as a deduction for travel expenses for Anna

Mil ler ar is ing from her tr ip to I taly.

E. That since pet i t ioners have not presented any records establ ishing the

correctness of the amount claimed for of f ice expense, they have fai led to

sustain their  burden of proof of substant iat ing the amount claimed as a deduct ion

for the off ice expenses of Anna Mil ler.  Moreover,  pet i t ioners have fai led to

establ ish that the off ice in the home was required as a condit ion of Anna

Mil ler 's employment (see Matter of David S. levi tman, State Tax Comm., YTay 4,

7979).

F. That since pet i t ioners have not submitted any records of their  telephone

expenses, pet i t ioners have fai led to sustain their  burden of proof by substant i-

ating the amount they claimed as a "telephone expense" deduction for the year

L975. In addit ion, pet i t ioners have fai led to establ ish that a telephone in

the home was required by Anna M. Mi l ler 's employer (see Hicks v.  Commissioner,

19  Tax  Ct .  Mem.  Dec.  (CCH)  230) .
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G. That the pet i t ion

to the extent indicated in

respec ts ,  den ied .

DATED: Albany, New York

JAN 2I 1g8Z

of Lawrence
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