
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Myer D. Mermin

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 1  &  1 9 7 2 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Myer  D.  Mermin ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Myer D. Mermin
100 Co lony  Rd.
New Haven, CT 06511

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address seL forth on said wrapper is the Last-Etown address
of the pet i t ioner.  , . r  , /

Sworn to before me this
9 th  day  o f  November ,  1982.

- - .  - t i t ,

-.r,r LrAlY
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Pau l ,  Weiss ,  R i fk ind ,  Whar ton  & Gar r ison ,  Esqs . ,  the  repre-
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Pau l ,  I {e iss ,  R i fk ind ,  I {har ton  & Gar r ison ,  Esqs .
345 Park Ave.
New York ,  NY 10154

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet iLioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1982

Myer D. Mermin
100 Co lony  Rd.
New Haven,  CT 06511

Dear  Mr .  Mermin :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  Lh is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457'207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Pau l ,  Weiss ,  R i fk ind ,  Whar ton  & Gar r ison ,  Esqs .
345 Park Ave.
New York ,  NY 10154
Taxing Bureaur s Represent.at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

MYER D. MRMIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22 :
o f  the  Tax  Law fo r  the  Years  1971 and 1972.

DECISION

Pet i t ioner ,  Myer  D.  Mermin ,  100 Co lony  Road,  New Haven,  Connect icu t  06511,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1971 and 1972 (Fi le

N o .  2 5 8 5 1 ) .

0n  Ju Iy  21 ,  1981,  pe t . i t ioner ,  Myer  D.  Mermin ,  adv ised the  Sta te  Tax

Commission, in wri t ing, that he desired to waive a smal l  c laims hearing and to

submit the case to the State Tax Commission based upon the ent ire record

conta ined in  the  f i le .  A f te r  due cons idera t ion  o f  sa id  record ,  the  Commiss ion

renders the fol lowing decision.

ISSUES

I. Whether the income pet i t ioner,  Myer D. Mermin, received from the

par tnersh ip  Pau l ,  Weiss ,  R i fk ind ,  Whar ton  and Gar r ison  (here ina f te r ,  "Pau l ,

Weiss") const i tuted an annuity not subject to New York State income tax.

I I .  Whether  the  pena l t ies  imposed under  sec t ions  685(a) ( f )  and 685(a) (2 )

of the Tax law were proper.

FINDINGS OF FACT

1. 0n December 10 , 1975, the Audit Division issued a Statement of Audit

Changes against petit . ioner, Myer D. Mermin, for his fai lure to substantiate the

fi l ing of a 7977 and 1972 New York State income tax nonresident return as
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requested in i ts let ter of  Apri l  30, L975. Based on his al located New York

distr ibut ive share of income from the partnership of Paul,  l^Jeiss, the Audit

Divis ion computed pet i t ionerrs income tax l iabi l i ty for 1971 using the standard

deduct ion, one exempLion, and single statutory credit .  Penalt ies were imposed

under  sec t ions  685(a) (1 )  and (a ) (2 )  o f  the  Tax  t raw fo r  fa i lu re  to  f i le  a  re tu rn

and fai lure to pay the tax due.

2. 0n October 13, 1978, the Tax Compliance Bureau issued a Not ice of

Def ic iency  aga ins t  pe t i t ioner  fo r  1971 and 1972 asser t ing  a  tax  due o f  $1r032.73 ,

p lus  pena l ty  and in te res t  o f  $830.10 ,  fo r  a  to ta l  due o f  $1 ,862.83 .

3. Pet i t ioner,  Myer D. Mermin, t imely f i led a pet i t ion for redeterminat ion

of the Not ice of Def ic iency for tax years l97l  and 1972. On February 26, 1979,

a trNotice and Demand for Paynent of Income Tax Due" was issued to petitioner

showing that tax, penalt ies, and interest were assessed for 1971 and 1972 in

the  respec t ive  amounts  o f  $348.62  and 91 ,542.03 .  0n  September  30 ,  1980,

pursuant to a recomputat ion of the personal income tax for 7977, pet i t ioner

submitted a signed withdrawal of petition and a check for payment of tax and

in te res t  assessed fo r  197L.  The pena l ty  fo r  sa id  year  was cance l led .  There fore ,

the part  of  the Not ice of Def ic iency attr ibutable to tax year 1971 is not at

issue as the tax and interest has been ful ly agreed to and paid by Mr. Mermin.

4. Pet i t ioner,  Myer D. Mermin, is an attorney who joined the law f i rm of

Paul,  Weiss in 1939. In 1962, Mr. Mermin became i l I  and his condit ion was

diagnosed as viral  encephal i t is.  He returned to work on a part- t ime basis in

1953. However,  af ter three years he decided !o ret i re,  s ince he lacked both

the physical  and mental  enerSy to funct ion effect ively because of his i l lness.
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Paul, I{eiss did not have a pension or retirement plan covering its

partners.  Therefore,  an agreement  was entered in to between Mr.  Mermin and

Pau l ,  We iss  because  o f  h i s  i l l ness .

6.  The agreement ,  dated September 28,  1966,  and the subsequent  modi f ica-

t i ons  p rov ided ,  i n  pa r t ,  t he  f o l l ow ing :

Mermin wi l l  become an inact ive partner on January 1, 1967 .
Mermin's contr ibut ion to capital  of  the Partnership in excess of
$3 ,000.00  w i l l  be  pa id  to  h im on or  be fore  December  31 ,  1966.  Dur ing
the period that Mermin is an inact ive partner,  he wi l l  maintain his
cont r ibu t ions  to  cap i ta l  o f  the  Par tnersh ip  in  the  sum o f  $3r000.00
and wi l l  be ent i t led to interest on such contr ibut ion at the same
rate as shal l  be regular ly paid by the Partnership during such period
to  the  ac t ive  par tners .

During the period that Mermin is an inact ive partner,  his share
of  the  ne t  income o f  the  Par tnersh ip  sha l l  be  $151000.00  per  annum,
payab le  a t  the  ra te  o f  $1 ,250.00  per  month  on  the  25 th  day  o f  each
month commencing with January, 1967 .  Mermin's annual share of the
net income of the Partnership wi l l  be reduced for any year during
such period in which the Partnership's net income is less than
$750,000.00 ,  so  tha t  Merminrs  to ta l  share  o f  the  ne t  income fo r  such
year shal l  equal but shal l  not exceed 2N, of the Partnershiprs net
income for that year.

So long as Mermin shal l  cont inue to be an inact ive partner,  and
if  he shal l  become a ret i red partner pursuant to the terms of this
agreement,  al l  compensat ion and al l  business interest and investment
opportunit ies received by him after December 31, 7966, including,
w i t h o u t  l i m i t a t i o n ,  e x e c u t o r t s ,  t r u s t e e t s ,  a d m i n i s t r a t o r t s  o r  g u a r d i a n t s
commissions, shal l  belong to Mermin, without any requirement to
account to the Partnership therefor.

During the period that Mermin shal l  be an inact ive partner,  he
wi l l  noL pract ice law, have his name l isted as a partner in any law
d i rec tory  o r  on  the  Par tnersh ip rs  le t te rhead,  be  expec ted  to  a t tend
the off ices of Partnership, have any room in the Partnershiprs
off ices for his use or be ent i t led to any secreLarial  or other
servi-ces usual ly afforded by the Partnership to partners, or take
part  in or vote at Partnership meetings or upon Partnership decisions,
or be counted as a partner for the purpose of quorum or required vote
fo r  ac t ion  by  the  Par tnersh ip .

f f  be fore  December  31 ,  I97L,  Mermin  sha l l  have recovered f rom
his physical  disabi l i ty,  he may give wri t ten not ice that he has
recovered from his disabi l i ty,  and that he desire to resume the
status of an act ive partner.  He shal l  thereupon cease to be an
inact ive partner and shal l  become an act ive partner of the Partner-

5 .
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shipr subject to the provisions of the Partnership Agreement appl ic-
able to act ive partners as then in force. On resuming the status of
an act ive partner,  Mermin's share of the net income of the Partnership
shal l  be in such amount or percentage as shal l  be determined by the
Deciding Group of the Partnership, as then const i tuted, and as
const i tuted from t ime to t . ime thereafter.

I f  Mermin shal l  not have recovered from his physical  disabi l i ty
by December 31, 1977, or shal l  not have given the not ice referred to
in the preceding paragraph, he shal l  cease to be an inact ive partner
and shal l  become a ret i red partner on January 1, 1972. The Partnership
sha l l  pay  to  Mermin ,  as  a  re t i red  par tner :  on  or  be fore  January  10 ,
1972, the amount then remaining to his credit  as a contr ibut ion to
the  cap i ta l  o f  the  Par tnersh ip ;  month ly  paSrments  o f  $1 ,000.00  per
month on the 25th day of each month commencing with January, 1972, so
long as Mermin shal l  l ive. Such payments wi l l  terminate with the
payment made for the month in which Mermin's death shal l  occur,
sub jec t ,  however ,  to  the  prov is ions  o f  the  preced ing  paragraph.

The Agreement was modif ied May 10, L97l as fol lows:

During the period that Mermin is an inact ive partner,  his share
of  the  ne t  income o f  the  Par tnersh ip  sha11 be  a t  the  ra te  o f  $11500.00
per month, commencing with a pa5rment of $1,500.00 on the 25th day of
the month fol lowing the last month for which Mermin shal l  have
received insurance disabi l i ty payments of the nature set forth in his
le t te r  o f  AugusL 13 ,  7967 to  Messrs .  Deh/ ind  and Roch l in .  Mermin 's
annual share of the net income of the Partnership wi l l  be reduced for
any year during such period in which the Partnership's net income is
less  than $750,000.00 ,  so  tha t  Mermin ts  to ta l  share  o f  the  ne t  income
for  such year  sha l l  equa l  bu t  sha l l  no t  exceed 2 .4% o f  the  Par tnersh ip ts
net income for that vear.

In  years subsequent-  to  7972,  the Agreement  was modi f ied on four  occasions.

These modi f icat ions are contended by pet i t ioner  not  to  be re levant  to the

i ssues  i nvo l ved  i n  t h i s  case .

On January 1, 7972, Mr. Mermin became a ret i red partner.  He was

repaid the balance of  h is  capi ta l  contr ibut ion and he began to receive h is

$1 ,500 .00  mon th l y  paymen t  f r om Pau I ,  We iss .

8 .  Pe t i t i one r ,  Mye r  Merm in ,  f i l ed ,  f o r  1972 ,  a  j o i n t  f ede ra l  i ncome tax

return wi th h is  wi fe Mi ldred.  On the return they c la imed four  exempt ions and

i t e m i z e d  d e d u c t i o n s  o f  $ 6 , 0 5 1 . 0 0 . A copy of the federal  return which was

submit ted to the Audi t  Div is ion showed,  on Schedules E & R,  par tnership income
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f rom Paul Weiss of $181000.00. The pension and annuity part  of  said schedule

was lef t  blank.

9. Mr. Mermin stated that he had more than reasonable grounds to believe

that the payments to him by Paul, Weiss under the Agreement constituted an

annuity and as such were exenpt fron tax in New York State. lle also clained he

is an employee in accordance with sect ion 401(c)(4) of the Internal Revenue

Code.

CONCTUSIONS OF I,AW

A. That 20 NYCRR 131.4(d)(2) states in part  that to qual i fy as an annuity,

a pension or other retirement benefit must meet the following requirements:

(A) It must be paid in money on1y, not in securities of the employer

or other property;

(B) It must be payable at regular intervals at least annually, for the

life of the individual receiving it, or over a period not less than half

his life expectancyr as of the date payments begin.

(C) It must be payable at a rate which remains uniforn during such

I i fe or per iod or at a rate which var i"es only with the f luctuat ion in ( i )

the market value of the assets from which such benef i ts are payable, or

( i i )  a specif ied and general ly recognized cost-of- l iv ing index; and

(D) The individual 's r ight to receive i t  must be evidenced by a

written instrument executed by his employer, or by a plan established and

maintained by the enployer in the form of a definite written prograo

conmunicated to his employees.

B. That the payments were made from net income of the partnership and are

not from any securities set. aside by the partnership for the purpose of payment

or fron any contributions made by the partnership or Mr. Mernin to any fund for
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the purpose of paynent. The amount of payment was increased by the modification

of May 10, 197L and the Agreement was modif ied on four other occasions. The

increase was due to a cessat ion of insurance disabi l i ty payments and i t  was not

based upon the market value of any assets or a specif ied and general ly recognized

cost-of- l iv ing index. Further,  no evidence was submitted to show that the

payments were not increased by the other modifications to the Agreement. The

Agreement is only between Mr. Mermin and Paul, I,Ieiss and it does not cover any

other partners in the partnership. The Agreement does not qual i fy as a trust

under sect ion 401 of the Internal Revenue Code. Since the Agreement does not

meet the requirements of sect ion 401 of the Internal Revenue Code, Mr. Mermin

cannot claim to be an employee and the partnership an employer in accordance

with sect ion 401(c)(a) of the Internal Revenue Code. Based on the facts

stated, the Agreement entered into between Mr. Mermin and Paul,  Weiss does not

meet  the  requ i rements  o f  20  NYCRR 131.4(d) (2 )  and,  fu r ther ,  sa id  sec t ion

appl ies to employees and Mr. Mermin is not an employee. Therefore, the paSrments

made pursuant to the Agreement do not constitute a pension or retirement

benef i t  which qual i f ies as an annuity.  Therefore, the income is taxable to New

York  Sta te .

C.  That  the  pena l t ies  asser ted  under  sec t ion  685(a) (1 )  and (a ) (2 )  o f  the

Tax Law fox 1972 are sustained. In view of pet i t ioner Myer D. Mermin's profession,

and based on Conclusion of Law t tBtt  above, he did not have reasonable cause for

failure to file a return and pay the tax due in a timely manner.

D. That the Audit  Divis ion is directed to recompute the tax due based on

the information provided in Finding of Fact "8'r ,  above.



E.  That  the  pe t i t ion  o f

Def ic iency  da ted  October  13 ,

o f  l ,aw D) ,  i s  sus ta ined.

DATED: Albany, New York

N0v 0 9 1982

Myer

1978 ,

D .

a s
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Mermin is denied and

modif ied by the Audit

the  Not ice  o f

D iv is ion  (Conc lus ion


