
STATE OF NEI'/ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Dean P. Meminger

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax law for the
Y e a r  1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Dean P. Meminger,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Dean P. Meminger
607 West  End Ave. ,  Apt
New York, NY 10024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.
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that the said
fo r th  on  sa id

AFFIDAVIT OF MAITING

is  the pet i t ioner
the last known address

That deponent further says
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o f  the  pe t i t ioner .
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29th day of December, 7982.
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STATE OF NEW YORK

STATE TAX COMMISSION

Jn the Matter of the Pet i t ion
o f

Dean P. Meminger

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
& UBT under Art ic le 22 & 23 of the Tax Law for
the  Year  7975.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Andrew S. Roffe the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Andrew S. Roffe
Roffe & Roffe
7 2 2  E .  4 2 n d  S t .
New York, NY 10168

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post" of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t . ioneg.

Sworn to before me this
29th day of December, 7982
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Dean P. Meminger
607 West  End Ave. ,  Apt .  18
New York, NY 10024

Dear  Mr .  Meminger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Andrew S. Roffe
Roffe & Roffe
L Z Z  E .  4 2 n d  S t .
New York, NY 10168
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petition

o f

DEAN P. IMMINGER

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1975.

DECISION

Peti t ioner,  Dean P. Memingerr 60T West End Avenue, Apartment 18, New York,

New York 10024, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax law for the year 1975

( F i l e  N o .  2 4 8 1 0 ) .

A  fo rmal  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  28 ,  7982 a t  9 :15  A.M.  Pet i t ioner  appeared by  Rof fe  &  Rof fe ,

P .C.  (Andrew S.  Rof fe ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l

B .  C o b u r n ,  E s q .  ( I r w i n  L e v y ,  E s q . ,  o f  c o u n s e l ) .

ISST]E

Whether pet i t ioner was

dur ing  the  year  1975.

a domici l iarv and resident of the St.ate of New York

FINDINGS OF FACT

1.  For  the  taxab le  year  1975 pe t i t ioner ,  Dean P.  Meminger ,  f i l ed  a  New

York personal income tax nonresident return.

2. 0n November 23, 1977, the Audit  Divis ion issued to Mr. Meminger,  c/o

l t .F .  Spor ts  Enterpr ises  (s ic ) ,  a  S ta tement  o f  Aud i t  Changes propos ing  add i t iona l

personal income tax under Art ic le 22 of the Tax Law for the year 1975 in the

amount  o f  $81783.08 ,  p lus  in te res t .  Thereaf te r ,  on  June 29 ,  7978,  the  Aud i t
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D iv is ion  issued a  Not . i ce  o f  Def ic iency ,  asser t ing  aga ins t  pe t i t ioner  the

addit ional tax due in the aforementioned amount.

By let ter dat.ed September 17, 7976, the Audit  Divis ion had requested

fur ther  in fo rmat . ion  f rom pet i t ioner  (c /o  W.F.  Spor ts  Enterpr ises)  regard ing  h is

change of status from New York resident to nonresident.  The Audit  Divis ion

received no response and so made another request for information on December

77,  7976.  Aga in ,  pe t i t ioner  d id  no t  respond.  The Sta tement  o f  Aud i t  Changes

therefore offered the fol lowing explanat ion for the proposed addit ional tax:

"As  you d id  no t  rep ly  to  our  le t te rs  o f  Septernber  17 ,  1976,  o r  December  17 ,

7976, your 1-975 New York State Personal fncome Tax Return has been recomputed

taxing your ent i re Federal  [adjusted gross] income, and al lowing the standard

deduct ion and one exemption. .  .  " .

3.  From 1967 Lo I97 1 pet i t ioner attended Marquette Universi ty in Mi lwaukee,

Wiscons in .  In  the  Nat iona l  Basketba l l  Assoc ia t ion  ( "NBA")  p layer  se lec t ion

dra f t  o f  Spr ingr  7971,  pe t i t ioner  was se lec ted  by  the  New York  Kn ickerbockers

and signed a contract with the Knicks in May of that year.  Pet i t ioner cont inued

playing for the Knicks through the 1973-1974 NBA season.

4. In Autumn, 7977, pet i t . ioner signed a two-year lease for an apartment

siLuated at 440 East 23rd Street in Manhattan. He shared Lhe apartment with

his brother Robert  who, with money contr ibuted by his parents, paid one-half

the rent.  The furnishings in the apartment were owned by Dean and Robert .

Pet i t ioner  renewed the  lease in  1973.

5. At the complet ion of the 1,973-1974 season, the NBA conducted an

expansion draft  in order to provide players for the new NBA franchise located

in  New Or leans .  The r igh ts  to  pe t i t ioner 's  serv ices  were  se lec ted  by  the  New
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0rleans franchise, which short ly thereafter t raded those r ights to the At lanta

Hawks.

6. Early in September, 7974, pet i t ioner traveled to At lanta in order to

negot iate a contract with the Hawks and to locate an apartment.  0n September

27,  I974,  pe t i t ioner  s igned a  un i fo rm p layer  cont rac t  w i th  the  Hawks,  wh ich

contract provided for his employment for one year,  cornmencing September 1,

1914, and for an addit ional year of employment at the Hawks' opt ion. Sometime

during the lat t .er part  of  September, pet i t ioner signed a one-year lease for an

apartment located at 4073 Windy Rush Drive, East Point,  Georgia. 0n September

24 and 25 ,  pe t i t ioner  purchased $3 ,583.53  wor th  o f  fu rn ish ings  fo r  the  apar tment .

7. The Hawks exercised their  opt ion t .o employ pet i t ioner for an addit ional

year,  and pet i t ioner renewed his lease on the East Point apartment.

B. The Hawkst 7975 NBA schedule ran from January L through Apri l  5 ( in

the 1974-1975 season) and from October 23 through Decernber 27 ( in the 1975-1976

season).  By the terms of the uniform player contract,  pet i t ioner l r tas required

to attend training camp for four weeks pr ior to the f i rst  game of each season.

When the Hawks played in New York (on January 28 and November 16) all

p layers ,  inc lud ing  pe t i t ioner ,  were  requ i red  to  lodge in  a  par t i cu la r  ho te l .

During the period Apri l  6 through September 24, pet iLioner conducted

several  camps and had speaking engagements in connect ion with his employment by

the Hawks. Except when so occupied, he stayed with his gir l  f r iend at her

apartment in New York, where his son also resided. Whi le in New York, pet i t ioner

a lso  confer red  w i th  h is  bus iness  agent  a t  L / .F .  Spor ts  EnLerpr ises ,  Inc .  ( "W.F.

Spo rts " )

9. Mr. Meminger employed

Lexington Avenue, ManhaLtan, to

the  serv ices  o f  I ^1 .F .  Spor ts ,  loca ted  a t  370

represent him in al l  h is business and f inancial
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affairs.  Pet i t ioner maintained savings and checking accounts in New York,

wh ich  were  managed by  W.F.  Spor ts .

10. During pet i t ionerrs st int  with the Hawks, he cont inued to pay one-half

the rent on the apartmenL in Manhattan. Pet i t ioner bel ieved that the bui lding

would be converted to a cooperative property and therefore constitute a good

investment..

11 .  A t  the  fo rmal  hear ing ,  pe t i t ioner  tes t i f ied ,  " I  had no  in ten t ion  o f

moving back to New York. I  had signed actual ly a two-year contract in At lanta,

and I  was looking to renegot iate that contract.rr  Pet i t ioner ant ic ipat.ed that

the contacts and reputat ion he developed whi le in At lanta would lead to business

opportuniLies for him there when his playing days were ended.

12 .  Upon comple t ion  o f  the  1975-1976 NBA season in  May,  L976,  pe t i t ioner

was unable to come to terms with the Hawks on a nevr contract.  In that month,

pet i t ioner lef t  At lanta, rel inquishing his apartment,  and moved to New York to

conclude contractual negot iat ions with the Knicks. Pet i t ioner resided with his

gir l  f r iend unt i l  FaI l ,  I976, at which t ime he purchased a cooperat ive apartment

Iocated aL 607 West.  End Avenue. 0n January 1, 1977, pet i t ioner signed a

contract with the Knicks and played for them unt i l  h is release in October,

1977 .

13 .  For  the  year  1975,  pe t i t ioner  f i led  w i th  the  Sta te  o f  Georg ia  a  Form

500, Individual Income Tax Return Resident and Non-resident,  stat ing therein

that he was a "part  year resident" f rom January 1 through Apri l  15 and from

September 15 through December 31. Pet i t ioner paid Georgia taxes in the amount

o f  $ 3 , 9 8 5 . 6 9 .
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s 1975 federal  income

o f  $ 7 5 0 . 0 0  t o  a  K e o g h

tax return ref lected

ret i rement plan, and

two personal

i temized deduct ions

CONCTUSIONS OF tAI,i

A. That according to the def ini t . ions furnished by sect ion 605 of the Tax

Law (as in effect dur ing the year in quest ion),  a resident individual is one

who is domici led in New York unless he maintains no permanent place of abode in

New York, maintains a permanenL place of abode elsewhere and spends not more

than 30  days  o f  the  taxab le  year  in  th is  s ta te .  Sec t ion  605(a) ( t ) .  I f  no t

domici led in New York, an individual may nonetheless be deemed a resident for

tax purposes i f  he maintains a permanenL place of abode in New York and spends

more than 183 days of the taxable year in New York (unless in the armed forces

dur ing  an  induc t ion  per iod) .  Sec t ion  605(a) (2 ) .  Thus ,  the  in i t ia l  inqu i ry  i s

whether pet i t ioner was a domici l iary of New York or of Georgia during 1975.

B. That a change of domici le from New York to Georgia would require on

pet i t ioner 's part  an intent to give up the old and take up the new, coupled

wi th  h is  acqu is i t ion  o f  a  res idence in  Georg ia .  In  de termin ing  pe t i t ioner 's

intent,  due weight must be given to his declarat ions, but such declarat ions

wi l l  no t  be  conc lus ive  i f  con t rad ic ted  by  h is  ac t ions .  20  NYCRR 702.2(d) (2 ) .

Despite peLit ioner 's declarat ions that he intended to remain permanently

in Georgia from September, 7974 thenceforward, his conduct bespeaks an intent ion

to retain his t ies to New York and to return there in the future. In his 1975

Georgia tax ret.urn, he stated that he was not a resident of that state for the

per iod  Apr i l  16  th rough September  14 ;  dur ing  tha t  per iod  he  passed most  o f  h is

t ime in New York with his gir l  f r iend and son. Furthermore, pet i t ioner retained

his New York f inancial  advisors and bank accounts, and his apartment in Manhattan
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w iLh  some o f  h is  persona l  e f fec ts  and fu rn ish ings .  " [T ]ha t

domici l  of  a person where he has his true, f ixed, permanent

establ ishment and to which whenever he is absent,  he has the

re turn ing . "  17  N.Y.  JUR.  Domic i l  and  Res idence 52 .

is properly the

home and pr incipal

intent ion of

opt ion to

suggest a

nature of

o f  K1e in

In contrast,  pet i t ioner 's one-year contract with the Hawks (with an

renew) and his one-year leasehold (renewed for another year) do not

permanent relocat ion to Georgia. Such arrangements are more in the

a temporary work assignment in Georgia, of  uncertain durat ion. Matter

v .  S ta t .e  Tax  Comm. ,  55  A .D .2d  982  (3d ,  Dep t . ) ,  a f f d .  mem.  43  N .Y .2d

872.

Pet i t ioner,  a New York domici l iary who spent more than 30 days of Lhe

year 1975 in this state, was a resident.  of  this state for personal income tax

p u r p o s e s .

C. That the Audit  Divis ion is hereby directed to recompute the def ic iency

issued against pet i t ioner,  taking into account his New York i temized deduct ion,

taxes he paid to the State of Georgia, his contr ibut ion to an individual

ret i rement plan and his New York personal exemptions.

D. Tha! the pet i t ion of Dean P. Meminger is granted to the extent indicated

in Conclusion of La\r  "C";  that accordingly,  the Audit  Divis ion is directed to

modify the not ice of def ic iency issued on June 29, 1978; and that except as so

modif ied, the def ic iency is in al l  other respects sustained.

DATBD: Albany, New York

DEC 2I 1982 ('

ft'r"t'

STATE TAX CO
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29. 7982

Dean P. Meminger
607 ldes t  End Ave. ,  Apt .  18
New York, NY 10024

Dear  Mr .  Meminger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not i ,ce.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Andrew S. Roffe
Roffe & Roffe
722 E. 42nd St.
New York, NY 10168
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TA)( CO},IMISSION

In the Matter of the Pet i t ion

o f

DEAN P. I"MMINGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 7975.

DECISION

Peti t ioner,  Dean P. Memingerr 60T hlest End Avenue, Apartment 18, New York,

New York L0024, f i led a pet i t . ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax law for the year 1975

(FiIe No. 24810).

A  fo rmal  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  January  28 ,1982 a t  9 :15  A.M.  Pet i t ioner  appeared by  Rof fe  &  Rof fe ,

P .C.  (Andrew S.  Rof fe ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l

B.  Coburn ,  Esq.  ( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was

during the year 1975.

a domici l iary and resident of the State of New York

FINDINGS OF FACT

1.  For  the  taxab le  year  1975 pe t i t ioner ,  Dean P.  Meminger ,  f i l ed  a  New

York personal income tax nonresident return.

2 .  0n  November  23 ,  1977,  the  Aud i t  D iv is ion  issued to  Mr .  Meminger ,  c lo

W.F.  Spor ts  Enterpr ises  (s ic ) ,  a  S ta tement  o f  Aud i t  Changes propos ing  add i t iona l

personal income tax under Art ic le 22 of the Tax traw for the year 1975 in the

amount  o f  $8 ,783.08 ,  p lus  in te res t .  Thereaf te r ,  on  June 29 ,  1978,  the  Aud i t .
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Div is ion  issued a  Not ice  o f  Def ic iency ,  asser t ing  aga ins t  pe t i t ioner  the

addit ional tax due in the aforementioned amount.

By let ter dated September 17, 7976, the Audit  Divis ion had requested

further information from pet i t ioner (c/o t{ .F. Sports Enterpr ises) regarding his

change of status from New York resident to nonresident.  The Audit  Divis ion

received no response and so made another request for information on December

77,  1976.  Aga in ,  pe t i t ioner  d id  no t  respond.  The Sta tement  o f  Aud i t  Changes

therefore offered the fol lowing explanat ion for the proposed addit ional tax:

"As  you d id  no t  rep ly  to  our  le t te rs  o f  September  17r  7976,  o r  December  17 ,

7976, your 1975 New York State Personal Income Tax Return has been recomputed

taxing your ent i re Federal  [adjusted gross] income, and al lowing the standard

deduct ion  and one exempt ion . . . t ' .

3 .  F rom 1967 to  1971 pe t i t ioner  a t tended Marquet te  Un ivers i ty  in  Mi lwaukee,

Wiscons in .  In  the  Nat iona l  Basketba l l  Assoc ia t ion  ( "NBA")  p layer  se lec t ion

dra f t  o f  Spr ing ,  797I ,  pe t i t ioner  was se lec ted  by  the  New York  Kn ickerbockers

and signed a contract with the Knicks in May of that year.  Pet i t ioner cont inued

playing for the Knicks through the 1973-1974 NBA season.

4. In Autumn, 1971, pet i t ioner signed a two-year lease for an apartment

si tuated aL 440 East 23rd Street in Manhattan. He shared the apartment with

his brother Robert  who, with money contr ibuted by his parents, paid one-half

the rent.  The furnishings in the apartment hTere owned by Dean and Robert .

Pet i t ioner  renewed the  lease in  1973.

5. At the complet ion of the 1973-1974 season, the NBA conducted an

expansion draft  in order to provide players for the new NBA franchise located

in New Orleans. The r ights to pet i t ioner 's services were selected by the New
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Orleans franchise, which short ly thereafter t raded those r ights to the At lanta

Hawks.

6. Early in September, 1974, pet i t ioner traveled to At lanta in order to

negot iate a contract with the Hawks and to locate an apartment.  0n September

27, 1974, pet i t ioner signed a uniform player contract with the Hawks, which

contract provided for his employment for one year,  commencing September 1,

1974, and for an additional year of employment at the Hawks' option. Sometime

during the lat ter part  of  September, pet i t ioner signed a one-year lease for an

apartment located at 4073 Windy Rush Drive, EasL Point. ,  Georgia. 0n September

24 and,25 ,  pe t i t ioner  purchased $3 ,583.53  wor th  o f  fu rn ish ings  fo r  the  apar tment .

7. The Hawks exercised their  opt ion to employ pet i t ioner for an addit ional

year,  and pet i t ioner renewed his lease on the East Point apartment.

8. The Hawks' 7975 NBA schedule ran from January I  through Apri l  S ( in

the 1974-1975 season) and from 0ctober 23 through December 27 ( in the 1975-7976

season).  By the terms of the uniform player contract,  pet i t ioner was required

to atLend training camp for four weeks pr ior to the f i rst  game of each season.

l{hen the Hawks played in New York (on January 28 and November 16) all

p layers ,  inc lud ing  pe t i t ioner ,  were  requ i red  to  lodge in  a  par t i cu la r  ho te l .

During the period Apri l  6 through September 24, pet i t ioner conducted

several  camps and had speaking engagements in connect ion with his employment by

the Hawks. Except when so occupied, he stayed with his gir l  f r iend at her

apartment in New York, where his son also resided. Whi le in New York, pet i t ioner

a lso  confer red  w i th  h is  bus iness  agent  a t  VJ .F .  Spor ts  Enterpr ises ,  Inc .  ( "W.F.

Sports  "  )

9. Mr. Meminger employed

lexington Avenue, Manhattan, to

the serv ices of  W.F.  Spor ts ,  Iocated at  370

represent him in al l  his business and f inancial
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affairs.  Pet i t ioner maintained savings and checking accounts in New York,

wh ich  were  managed by  Id .F .  Spor ts .

10. During pet i t ionerrs st int  with the Hawks, he cont inued to pay one-half

the rent on the apartment in Manhattan. Pet i t ioner bel ieved that the bui lding

would be converted to a cooperat ive property and therefore const i tute a good

investment.

11 .  A t  the  fo rmal  hear ing ,  pe t i t ioner  tes t i f ied ,  " I  had no  in ten t ion  o f

moving back to New York. I  had signed actual ly a two-year contract in At lanta,

and I  was looking to renegot iate that contract."  Pet i t ioner ant ic ipated that

the contacts and reputat. ion he developed whi le in At lanta would lead to business

opportunit ies for him there when his playing days were ended.

72. Upon complet ion of the I975-L976 NBA season in May, 7976, pet i t ioner

was unable to come to terms with the Hawks on a new contract.  In that month,

pet i t ioner lef t  At lanta, rel inquishing his apartment,  and moved to New York to

conclude contractual negot iat ions with the Knicks. Pet i t ioner resided with his

gir l  f r iend unt i l  FaI l ,  L976, at which t ime he purchased a cooperat ive apartment

located aL 607 l{est End Avenue. 0n January 1, 7977, pet i t ioner signed a

contract with the Knicks and played for them unt i l  h is release in 0ctober,

7977 .

13 .  For  the  year  1975,  pe t i t ioner  f i led  w i th  the  Sta te  o f  Georg ia  a  Form

500, Individual Income Tax Return Resident and Non-resident,  stat ing therein

that.  he was a I 'part  year resident i l  f rom January 1 through Apri l  L5 and from

September 15 through December 31. Pet i t ioner paid Georgia taxes in the amount

o f  $ 3  , 9 8 5 . 6 9 .



1 4 .  P e t i t i o n e r '

exemptions, palrment.

t o t a l i n g  $ 1 4 , 2 2 7 . 5 8 .
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s 1975 federal  income

o f  $ 7 5 0 . 0 0  t o  a  K e o g h

tax return ref lected

reLirement plan, and

two personal

i temized deduct ions

CONCTUSIONS OF tAW

A. That according to the def ini t ions furnished by sect ion 605 of the Tax

Law (as in effect dur ing the year in quest ion),  a resident individual is one

who is domici led in New York unless he maintains no permanent place of abode in

New York, maintains a permanent place of abode elsewhere and spends not more

than 30  days  o f  the  taxab le  year  in  th is  s ta te .  Sec t ion  605(a) (1 ) .  I f  no t

domici led in New York, an individual may nonetheless be deemed a resident for

tax purposes i f  he maintains a permanent place of abode in New York and spends

more than 183 days of the taxable year in New York (unless in the armed forces

dur ing  an  induc t ion  per iod) .  Sec t ion  605(a) (2 ) .  Thus ,  the  in i t ia l  inqu i ry  i s

whether pet i t ioner \das a domici l iary of New York or of Georgia during 1975.

B. That a change of domici le from New York to Georgia would require on

pet i t ioner 's part  an intent to give up the old and take up the new, coupled

wi th  h is  acqu is i t ion  o f  a  res idence in  Georg ia .  In  deLermin ing  pe t i t ioner 's

intent,  due weight must be given to his declarat ions, but such declarat ions

wi l l  no t  be  conc lus ive  i f  con t rad ic t .ed  by  h is  ac t ions .  20  NYCRR 702.2(d) (2 ) .

Despite pet i t ionerrs declarat ions that he intended to remain permanently

in Georgia from September, I974 thenceforward, his conduct bespeaks an intent ion

to retain his t ies to New York and to return there in the future. fn his 1975

Georgia tax return, he stated that he was not a resident of that state for the

period Apri l  16 through September I41 during that per iod he passed most of his

t ime in New York with his gir l  f r iend and son. Furthermore, pet i t ioner retained

his New York f inancial  advisors and bank accounts, and his apartment in Manhattan
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w i th  some o f  h is  persona l  e f fec ts  and fu rn ish ings .  " [T ]ha t

domici l  of  a person where he has his true, f ixed, permanent

establ ishment and to which whenever he is absent,  he has the

reLurn ing . "  17  N.Y.  JUR.  Domic i l  and  Res idence $2 .

is properly the

home and principal

intention of

opt ion to

suggest  a

nature of

o f  K Ie in

In contrasL, pet i t ioner 's one-year contract with the Hawks (with an

renew) and his one-year leasehold (renewed for another year) do not

permanent relocat ion to Georgia. Such arrangements are more in the

a temporary work assignment in Georgia, of  uncertain durat ion. Matter

v .  S ta te  Tax  Comm. ,  55  A .D .2d  982  (3d  Dep t . ) ,  a f f d .  mem.  43  N .Y .2d

8r2.

Peti t ioner,  a New York domici l iary who spent more than 30 days of the

year 1975 in this state, was a resident of this state for personal income tax

purposes .

C. That the Audit  Divis ion is hereby directed to recompute the def ic iency

issued against pet i t ioner,  taking into account his New York i temized deduct ion,

taxes he paid to the State of Georgia, his contr ibut ion to an individual

ret i rement plan and his New York personal exemptions.

D. That the pet i t ion of Dean P. Meminger is granted to the extent indicated

in  Conc lus ion  o f  law "C" ;  tha t  accord ing ly ,  the  Aud i t  D iv is ion  is  d i rec ted  to

modify the not. ice of def ic iency issued on June 29, 1978; and that except as so

modi f ied ,  the  de f ic iency  is  in  a l l  o ther  respec ts  sus ta ined.

DATED: Albany, New York

DEC Z I 1982
STATE TAX COMM

f ) cT t




