
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  S .  McVeigh  I I I
and Pamela 0. McVeigh AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of July,  1982, he served the within not ice of Decision by cert i f ied
mai l  upon Charles S. McVeigh I I I ,and Pamela 0. McVeigh the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Char les  S .  McVeigh  I I I
and Pame1a 0. McVeigh
20 Cheyne ldalk
london SI,{3, ENGLAND

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
herein and that the
of  the  pe t i t ioner .

further says that the said addresse'e is the pet i t ioner
address  se t  fo r th  on  sa id rlrrapper is the las9{nown add

Sworn to before me this
9th day of July,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  S .  McVeigh  I I I
and Pamela O. McVeigh

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under ArLicle 22 of the Tax Law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of July,  1982, he served the within not ice of Decision by cert i f ied
mail upon Jack l{ong the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Jack l{ong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee is
herein and that the address set forth on

AFFIDAVIT OF MAITING

the representat ive
said wrapper is the

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
9th day of JuIy,  7982. u



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 9, 1982

Char les  S .  McVeigh  I I I
and Pamela O. McVeigh
20 Cheyne Walk
london SW3, ENGIAND

Dear  Mr .  &  Mrs .  McVeigh :

Please take not ice of the Decision of the State Tax Commission enclosed
he rewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner t  s  Representa t ive
Jack Wong
Oppenheim, Appel,  Dixon & Co.
One New York P1aza
New York, NY 10004
Taxing Bureau' s Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHARLES S. McVEIGH IfI and PAMETA O. McVEIGH

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Artuj-cl.e 22
of  the Tax Law for  the Year 1975.

DECISION

Peti t ioners, Charles S. McVeigh I I I  and Pame1a O. McVeigh, 20 Cheyne tr lalk,

London Sh/3, England, f i led a pet i t . ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax law for the year

7975 (Fi Ie No. 23479).

on  oc tober  29 ,  1981,  pe t i t ioners ,  by  the i r  representa t ives  oppenhe im,

Appel,  Dixon & Co. (Jack Wong, CPA), waived a formal hearing and consented to

submiss ion  o f  th is  mat te r  to  the  SLate  Tax  Commiss ion .

ISSI.IE

l {hether  pet i t ioners ef fected a change of  domic i le  to the Uni ted Kingdom in

the  yea r  1975 .

FINDINGS OF FACT

1 .  On  June  19 ,  1978 ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one r  Cha r l es  S .

McVe igh  I I I  a  No t i ce  o f  De f i c i ency  asse r t i ng  add i t i ona l  pe rsona l  i ncome taxes

due  fo r  t he  yea r  1975  i n  t he  amoun t  $41686 .00 ,  p lus  i n te res t .  on  t he  same

da te ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one r  Pame la  O .  McVe igh  a  No t i ce  o f

De f i c i ency  asse r t i ng  add i t i ona l  pe rsona l  i ncome taxes  due  fo r  1975  i n  t he

amoun t  $6 ,620 .00 ,  p lus  i n te res t .  The  Aud i t  D i v i s i on ' s  pos i t i on  was  tha t



- 2 -

pe t i t i one rs  had  no t  changed  the i r  dom ic i l e l  t he re fo re ,  as  New York  res iden ts ,

pet i t ioners were "subject  to  tax on income proper ly  inc ludib le as Federal

ad jus ted  g ross  i ncome. t t

2 .  Un t i l  Augus t  2 ,  7975 ,  pe t i t i one rs  res ided  i n  a  home in  Locus t  Va l l ey ,

New York wi th thei r  three chi ldren.  On that  date they departed for  London,

England'  presumably in  order  that  Mr.  McVeigh could assume his  new posi t ion as

managing d i rector  of  Salomon Brothers Internat ional  Ltd.  Mr.  McVeigh had

previously  been an investment .  banker wi th the New York Ci ty  of f ice of  Salomon

Brothers.  Mr.  McVeigh d id not  of fer  a copy of  h is  enploSrment  contract .

3 .  As  i nd i ca ted  on  pe t i t i one rs r  Fede ra l  Fo rm 2 I I9  f o r  1975 ,  Sa le  o r

Exchange of  Personal  Residence,  pet i t ioners purchased a new res idence located

aL  20  Cheyne  [ {a l k ,  l ondon ,  a t  a  cos t  i n  excess  o f  $170 ,000 .00 ,  some t ime  p r i o r

t o  December  31 ,  1976 ,  a l t hough  the  spec i f i c  da te  o f  t he  pu rchase  i s  no t  d i sc losed .

Pet i t ioners sold thei r  former res idence in Locust  Val tey on September 3,  1975

and moved a l l  the i r  furn i ture and personal  ef fects to London.

4 .  Pe t i t i one rs  en te red  the  Un i ted  K ingdom as  res iden t  a l i ens .  The i r

enter ing v isas conta ined no l imi tat ion as to length of  s tay and are automat ica l ly

renewed by the appropr iate author i t ies every 12 months.

5 .  Mr .  McVe igh ' s  h lage  and  Tax  S ta temen t  f o r  1975  re f l ec t s  $90 ,704 .46  o f

h i s  sa la ry  as  ea rned  fo r  se rv i ces  rende red  a t  h i s  emp loye r ' s  New York  o f f i ce ,

wh i ch  i ncome was  sub jec t  t o  w i t hho ld ing  taxes ,  and  $6 ,460 .00  as  ea rned  fo r

serv ices per formed at  Salomon BroLhers Internat ionat  l td .  Pet i t ioners in formed

the Inland Revenue Service that they are residents of the United Kingdom and

have been held subject  to  tax as such.  Their  Uni ted Kingdom return for  1975

was  p repa red  by  t he i r  Eng l i sh  accoun tan ts .
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6.  Pet i t ioners d id not  avai l  themselves of  a deduct ion or  credi t .  for

taxes paid to the Uni ted Kingdom.

7 .  Pet i t ioners f i led Federal  Form 2555 for  1975,  Exempt ion of  Income

Earned Abroad,  s tat ing there in that  they l ived abroad wi th thei r  fami ly  commencing

August  2,  7975;  that  they had purchased a house;  and that  they d id not  mainta in

a home in the Uni ted States whi le  l iv ing abroad.

8.  Pet i t ioners jo ined a country c lub in  london,  opened checking and

charge accounts in  the Uni ted Kingdom and purchased a country home in Surrey.

9 .  Due  to  va r i ous  tax  cons ide ra t i ons ,  pe t i t i one rs  have  no t  rev i sed  o r

amended  the i r  l as t  w i l l s .

10 .  Pe t i t i one rs r  Fede ra l  Schedu le  E  fo r  7975 ,  Supp lemen ta l  I ncome Schedu le ,

shows renta l  income, less depreciat ion and expenses ( insurancel  sa lar ies and

wages ) ,  f o r  a  house  s i t ua ted  i n  l ocus t  Va l l ey ,  New yo rk .

11.  Pet i t ioners appended to thei r  1975 New York State Combined Income Tax

Return,  a Schedule for  Change of  Resident  Status,  on which they stated that

Mr .  McVe igh  had  $22 ,558 .00  sa la ry  i ncome du r i ng  the  pe r i od  o f  r es idency ,  and

that  nei ther  had any New York income whatsoever dur ing the per iod of  nonresidency.

12.  Pet i t ionersr  representat ive stated the fo l lowing wi th regard to thei r

i n ten t i ons :

"when the taxpayers lef t  the St.ate of New York, i t  was their  intent
to rel inquish their  New York domici le and to establ ish a new permanenL
residence in london, Engrand. They did not intend to return to the
u.s .  un less ,  a t  some fu tu re  po in t  in  t ime,  the  po l i t i ca r  and economic
cl imate in England became unbearable which would necessitate their
return to this countrv.r t

CONCIUSIONS OF tAW

A .

up

That  a change of  domic i le  requi res an in tent  to

the new, coupled wi th acquis i t ion of  a res idence

give up the old and

in  t he  new p lace ltake



i -n tent  and actual  res idence in the new locat ion must  co inc ide.  The test  of

in tent  wi th respect  Lo the purpor ted new domic i le  is  "whether  the p lace of

habi tat ion is  the permanenL home of  a person,  wi th the range of  sent iment ,

f ee l i ng  and  pe rmanen t  assoc ia t i on  h / i t h  i t . "  Ma t te r  o f  Bou rne ,  1B1  M isc .  238 ,

2 4 6 ,  a f f d .  ,  2 6 7  A . D .  8 7 6 ,  a f f d . ,  2 9 3  N . Y .  7 8 5 .  " T h e  e v i d e n c e  L o  e s t a b l i s h  t h e

required in tent ion to ef fect  a change in domic i le  must  be c lear  and convinc ing

Ic i t a t i on  om i t t ed ] .  The  p resumpt ion  aga ins t  a  f o re ign  domic i ] e  i s  s t ronge r

than the general  presumpt ion against .  a  change of  domic i le . "  MaLter  of  Bodf ish

v .  G a l l m a n ,  5 0  A . D . 2 d  4 5 7 ,  4 5 8 .

B.  That  pet i t ioners have fa i led to establ ish by a preponderance of  the

evidence that  they became domic i l iar ies of  the Uni ted Kingdom in 1975.

Pet i t ioners moved to the Uni ted Kingdom and purchased a house there in

connec t i on  w i th  Mr .  McVe igh ' s  emp loymen t .  " [A ]  Un i t ed  S ta tes  c i t i zen  domic i l ed

in  New York ,  who  goes  ab road  because  o f  an  ass ignmen t  by  h i s  emp loye r . . . ,  does

not .  lose h is  New York domic i le  unless i t  is  c lear lv  shown that  he in tends to

remain  abroad permanent ly  and no t  to  re tu rn . "  20  NYCRR L02.2(d) (3 ) .  Pe t i t ioners

did not of fer Mr. McVeigh's emplo5rment cont.ract nor any explanat ion of the

Lerms thereof.  Thus, they have not clear ly shown Lhat they intended to remain

abroad permanent. Iy and that Mr. McVeigh's arrangement with Salomon Brothers

was anything other than a temporary foreign work assignment of uncertain

dura t i on .  See  Ma t te r  o f  K le in  v .  S taLe  Tax  Commiss ion ,  55  A .D .2d  982 ,  a f f d .

mem.  '  43  N.Y.2d  872;  Mat te r  o f  Jack  C.  Brueckman,  J r .  and Caro l  A .  Bruecknan,

S t a t e  T a x  C o m m i s s i o n ,  A p r i l  1 0 ,  1 9 8 1  [ T S B - H - 8 1 ( 1 3 3 ) I ] .

C .  Thaf  pe t i t ioners  were  domic i l ia r ies  and res idents  o f  th is  s ta te  fo r

t h e  e n t i r e  y e a r  L 9 7 5 .  T a x  l a w  S e c r i o n  6 0 5 ( a ) ( 1 ) .



That  the pet i t ion of  Char les

and the not ices of  def ic iency

- 5 -

S.  McVeigh  I I I

issued June 19,

and Pamela O.  McVeigh is

1978  a re  sus ta ined  i n

D .

denied

f u l 1 .

DATED:

JUL
Albany,  New York

0ei982 {
PRESIDENT

- 
JaA#)

COMMISSIONER


