
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas C.  &  De lores  McGi l I AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas C. & Delores McGil l ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Thomas C.  &  De lores  McGi I l
16  Bay  P lace
Huntington, NY I1743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of January, 1982.

addressee is the pet i t ioner
wrapper is the last known address

that the said
fo r th  on  sa id



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

Thomas C.  &  De lores  McGi I l
16 Bay Place
Huntington, NY 11743

D e a r  M r .  &  M r s .  M c G i l I :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerni-ng the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone t l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

THOMAS C. McGILL AI.ID DETORES M. McGILI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1972.

DECISION

Peti t ioners, Thomas C. McGil l  and Delores M. McGil l ,  16 Bay Place, Hunt ington,

New York 11743, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax rnder Article 22 of the Tax Law for the year

1972 (Fi le No. 20293).

A snal l  c laims hearing was held before Samuel levy, Hearing Off icer,  at

the offices of the State Tax Comnission, Two l,lorld Trade Center, New York, New

York, on October 23, 1980 at 1:15 P.M. Pet i t ioner appeared pro se. The Audit

Divis ion appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,  E"q,,  of  counsel) .

ISSI]E

Whether pet i t ioners are l iable for penalt ies provided by sect ion 685,

subd iv is ion  (a ) (1 )  and 685(a) (2 )  o f  the  Tax  Law.

FINDINGS OF FACT

1. On June 27, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t ioners for subject year imposing personal incone tax of

$ I ,342.38 ,  in te res t  o f  $422.84  and sec t ion  685,  subd iv is ions  (a ) (1 )  and (a ) (2 )

penalt ies of $557.09, for a total  due of $21322.22. The Notice l ,eas issued on

the grounds that petitioner Thonas C. ttcGill failed to file a New York State

personal incone tax return and report his earnings thereon.
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2. Petitioners stipulated at the hearing that the tax and interest were

properly imposed.

3. Pet i t ioners prepared their  Federal  and New York State personal income

tax returns concurrently and placed each in its respective envelope. The

envelopes together with its contents were addressed to the Internal Revenue

Service and New York State Departnent of Taxation respectively, and bore the

return address of the petitioners. The envelopes and its contents were then

placed in a United States mai l  box.

Since pet i t ioner Thonas C. McGil l rs transfer to New York State by his

employer in 1965 to the year at issue, he and his spouse filed their own tax

returns claiming the standard deduction. The returns were then mailed to the

appropriate tax department for calculation of the tax due. Petitioners did

not deem it necessary to retain copies of their tax returns as they had only

claimed the standard deduction.

CONCIUSIONS OF tAhT

A.  That  pena l t ies  imposed pursuant  to  sec t ion  685(a) (1 )  and 685(a) (2 ) ,

are cancel led. That pet i t ioners al leged fai lure to f i le a New York State

personal income tax return for 1972 was due to reasonable cause and not due to

wi l l fu l  neglect.  The pet i t ioners have establ ished a custom of t imely preparat ion

and mailing of returns from the time they became doniciliaries of New York

Sta te  in  1965.  In  Wal te r  M.  Ferguson,  J r .  14  T .C.846 (1950)  and in  Jones  v .

Un i ted  Sta tes ,  55-2  USTC 1 t9676,226 E.zd  24  (C.A.  9 ,  1955) ,  i t  was  he ld ,  in

relevant part ,  that:

"It is unnecessary to decide whether there \,sas a fil ing. This
would not be the first tine that a collector has lost a return.
Even if no return was filed, the failure was due to reasonable
cause (fai lure of the mai ls) and not to wi l l fu l  negl igence, so
in no event would the penalty be proper.tt
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B. That the petition of Thomas C. McGill and Delores 11. HcGill is granted

to the extent determined in Conclusion of Law "A", supra. The Audit Division

is hereby directed to nodify accordingly the Not ice of Def ic iency, issued on

June 27, 1977. Except as so granted, the pet i t ion is in al l  other respects

denied.

DATED: Albany, New York

JAN 2 9 1982
COMI{ISSION


