
STATE O[' NEI, YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C l i f fo rd  A .  Mar t in
and Rita J.  Mart in AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Cl i f ford A. Mart in,and Rita J.  Mart in the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

C l i f fo rd  A .  Mar t in
and Rita J.  Mart in
66 S.  Fa i rg rounds Rd.
Hamburg, NY 14075

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
12 th  day  o f  October ,  7982.

that the said add
forth on said wra

ee is the petitioner
is the last known addr
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of the Department of Taxat ion and Finance, over 18 years of age, and that on
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the United States Postal  Service within the State of New York.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 12, 7982

Cl i f fo rd  A .  Mar t in
and Rita J.  Mart in
66 S.  Fa i rg rounds Rd.
Hamburg, NY 74075

Dear  Mr .  &  Mrs .  Mar t in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i /  (s18) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner '  s Representat ive
Charles W. Mayo
120 De laware  B ldg .
Buffalo, NY 14202
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CIIFF0RD A. MARTIN and RITA J. MARTIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1974.

DECISION

and Rita J.  Mart in,  66 South Fairgrounds

a pet i t ion for redeterminat ion of a

income tax under Art ic le 22 of the Tax law

Pet i t ioners ,  C l i f fo rd  A .  Mar t in

Road,  Hamburg ,  New York  14075,  f i led

def ic iency or for refund of personal

for the year 1974 (Fi le No. 23433).

A  smal l  c la ims hear ing  was he ld  be fore  Car I  P .  Wr igh t ,  Hear ing  0 f f i cer '

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York'

December  16 ,  1981 a t  10 :45  A.M.  Pet i t ioners  appeared by  Char les  W.  Mayo,  CPA.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Anna D.  CoIe I lo ,  Esq. ,

o f  c o u n s e l ) .

ISSUf,

Llhether the copy of the cancel led check presented by pet i t ioners was used

in payment of the balance due on the pet i t ioners'  New York State Income Tax

Return.

FINDINGS OF FACT

1. The Audit Division received infornation from a Federal/State computer

tape match indicat ing that,  for the year 1974, Cl i f ford A. Mart in and Rita J.

Mart in had f i led a joint  Federal  income tax return. Since there was no record

of a State return being f i led for the year 1974, the Audit  Divis ion issued a

letter request ing information about their  7974 income tax return.

a t
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2. 0n November 3, 7976, the petit ioners sent the Audit Division a copy of

New York State Combined Income Tax Return for 7974 report ing withholding tax of

$1,377.66 and a balance due of  $249.64.  Copies of  the New York State Wage and

Tax Statements were not attached.

3. 0n Apri l  25, 1978, the Audit  Divis ion issued a Statement of Audit

Changes fo r  1974 aga ins t  the  pe t i t ioners  on  the  grounds,  " [s ] ince  you fa i led  to

reply to our two previous let . ters,  the claimed amount of New York State taxes

wi thhe ld  have been d isa l lowed. '?  A lso ,  " [p ]ena l t ies  have been assessed fo r  la te

f i l ing and payment of the tax due." Accordingly,  two Notices of Def ic iency

were issued by the Audit  Divis ion on August 10, 7978 against the pet i t ioners.

One Not ice  o f  Def ic iency  was issued aga ins t  C l i f fo rd  A .  Mar t in  fo r  1974 in  the

amount  o f  $1 ,253.27  in  persona l  income tax ,  p lus  pena l ty  and in te res t .  The

second Notice of Def ic iency was issued against Rita J.  Mart in for 1974 in the

amount  o f  $374.00  in  persona l  income tax ,  p lus  pena l ty  and in te res t .

4.  Pet i t ioners contended that they had t imely f i led the New York State

Combined Income Tax Ret.urn for 1974 and paid the balance due.

5. At the t ime of the hearing, there was only a photocopy of the face and

a microf i lm copy of the back of the al leged check paid with the New York State

Combined Income Tax Return for I974. The pet i t ioners contended that the

original  cancel led check was given to the Audit  Divis ion as proof.

6. The photocopy of the face of the al leged check did not show the

markings normal ly stamped on the face of the check by the Department of Taxat ion

and Finance. The amount wri t ten in to be paid ($249.64) was not consistent

w i th  the  amount  pa id  ($375.00)  by  the  bank .



7.  At  the

Audit Division

fo r  C l i f f o rd  A .
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hearing, pet i t . ioners presented withholding

st ipulated that the Lax due be reduced by $1

Mart in and Rita J.  Mart in,  respect ively.

tax statements. The

, 0 6 0 . 2 6  a n d  $ 3 1 7 . 4 0

CONCI,USIONS OF IAId

A.  That  pe t i t ioners ,  C l i f fo rd  A .  Mar t in  and R i ta  J .  Mar t in ,  have fa i led

to  sus ta in  the  burden o f  p roo f ,  as  requ i red  by  sec t ion  689(e)  o f  the  Tax  Law,

in establ ishing that the copy of the cancel led check was used to pay the balance

due on their  New York StaLe Income Tax Return.

B. That pet i t ioners are properly ent i t led to a deduct ion of the tax due

by the amount of withholding tax st ipulated in Finding of Fact "7".

C.  That  the  pena l t ies  imposed by  sec t ions  685(a) ( t )  and (a ) (2 )  o f  the

Tax law are sustained, since pet i t ioners have not shown that their  fai lure

to f i le a tax return and to pay the tax shown was due to reasonable cause.

D. That the Audit  Divis ion is hereby directed to modify the Not ices of

Def ic iency  da ted  August  10 ,  1978 to  be  cons is ten t  w i th  the  dec is ion  rendered

herein. That the pet i t ion of Cl i f ford A. Mart in and Rita J.  Mart in is granted

to the extent provided in Conclusion of Law "8",  supra, and that said pet i t ion

i s ,  i n  a l l  o t h e r  r e s p e c t s ,  d e n i e d .

DATED: Albany, New York

{JU I i ;, iisc
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STATE TAX COMMISSION


