
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John Markarian

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
197 4 .

AFFIDAVIT OF MAILING

Stat.e of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon John Markarian, the pet i t ioner in the within proceeding,
by encrosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

John Markarian
17 Wil lowgrove E.
Tonawanda, NY 14150

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i1 ,  7982.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

Apri l  9, 1982

John Markarian
17 Wil lowgrove E.
Tonawanda, NY 14150

Dear  Mr .  Markar ian :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone 1l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN MARKARIAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1974.

DECISION

Peti t ioner,  John Markarian, 17 ldi l lowgrove East,  Tonawanda, New York

14150, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le

No. 17323).

A smal l  c laims hearing was held before Carl  P. I^/r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

st ree t ,  Bu f fa lo ,  New York ,  on  september  29 ,  1980 a t  9 :15  A.M.  pe t i t ioner

appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (PauI

A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the gains from the sale of real  estate were capital  gains or

ordinary income.

TINDINGS OF FACT

1. Pet i t ioner,  John Markarian, t imely f i led a New York State Combined

Income Tax Return for 1974 with his wife.  On said return, pet i t ioner reported

a  c a p i t a l  g a i n  o f  $ 3 , 1 9 8 . 9 0  o n  t h e  s a l e  o f  r e a l  e s t a t e .

2 .  0n  October  26 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

fo t  I974 aga ins t  pe t i t ioner  impos ing  persona l  income tax  due o f  $479.54 ,  p lus

$62.32  in  in te res t ,  fo r  a  to ta l  o f  $541.86 .  Th is  was done on  the  grounds tha t
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pet i t ioner  fa i led to meet  a l l  the condi t ions of  In ternal  Revenue Code,  sect ion

1237 ,  therefore,  the ent i re gain on the sale of  real  estate is  t reated as

ordinary income.

3.  Pet i t ioner ,  John Markar ian,  is  a lawyer.  He represented the or ig inal

developer of  the Wi l lowgrove subdiv is ion who bui l t  the f ront  par t  of  the

subdiv is ion.  This developer d ied.  Through h is  associat ion wi th the developer

and h is  l iv ing in  the area,  Mr.  Markar ian was aware of  the land in back of  the

subdiv is ion which could be developed.  The land was owned by the town.  Pet i t ioner

went  to the town board and he asked i f  the land was for  sa le.  He was to ld at

f i rs t  i t  was not  for  sa le but  la ter  he was to ld bv the board the land was for

s a I e .

4.  Mr.  Markar ian,  Gordon H.  Elwel l  and Eugene Knab,  two bui lders who

worked for  the or ig inal  developer,  purchased 5 acres and 7 acres of  the land

on  March  21 ,  1968  and  Ju l y  29 ,1969  respec t i ve l y ,  as  t enan ts  i n  common .  P r i o r

to the purchase,  the three men had agreed on the pr ice for  each lot  which would

be  so ld  t o  Knab  Assoc ia tes ,  I nc . ,  a  house  con t rac t i ng  f i rm  fo rmed  by  Mr .  E lwe l l

and Mr.  Knab.

5.  The land was subdiv ided into 18 and 28 lo ts ,  respect ive ly .  The

improvements for  roads and storm and sani tary serr rers were paid for  by Mr.

Markar ian,  Mr.  Elwel l  and Mr.  Knab for  the 18 lo ts .  Pr ior  to  developing the

28 lots ,  Mr.  Markar ian went  to the Town of  Tonawanda and he asked the Town to

make the improvement  for  these lots ,  s ince he became aware that  the Town did

this for another developer in the area. The Town made the improvements to the

28 lots  and each lot  was then assessed for  the cost  of  the improvements which

were  pa id  f o r  by  Mr .  Marka r i an ,  Mr .  E Iwe l I  and  Mr .  Knab .
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6 .  As  i t  was  agreed,  a l l  the  lo ts  except  two were  so ld  to  Knab Assoc ia tes ,

Inc. who bui l t  homes on the lots.  Lthen Knab Associates, Inc. sold the homes,

Mr. Markarian would then receive the agreed to sale pr ice of the lots.  A11

the lots were sold at the pr ice or iginal ly agreed to in this manner.  Mr.

Markarian did not part ic ipate in the business of bui lding or the sel l ing of

the homes. fn pr ior years, Mr. Markarian reported the gain on the lots as

ordinary income.

7 .  The property in quest ion was held by the pet i t ioner for over six months.

Pet i t ioner 's income from the sale of the lots represented approximately 17

percent of his income, the remaining port ion of his earnings was derived from

the pract ice of law during the year L974.

CONCTUSIONS OF LAW

A. That  sect ion 1237 of  the Internal Revenue Code applies to real property

exclusive in i ts appl icat ion insubd i v i ded  fo r  sa le .  Th i s  sec t i on  i s  no t

determining whether or not real property is  held by a taxpayer pr imari ly for

sale in  h is  business i f  any requi rement  under the sect ion is  not  met .  [Treas

R e g .  s e c t i o n  ) , . 7 2 3 7 -  ( t )  ( a )  ( 4 )  ( i )  .  l

B. That pet i t ioner along with Mr. Elwel l  and Mr. Knab neither

transferred t i t le to nor received payment for lots unt i l  homes constructed

Lhereon by Knab Associates, Inc. were sold. Accoridngly,  Knab Associates,

Inc. was act ing for these three individuals as wel l  as i tsel f  in the sale of

houses and lots.  That this si tuat ion is akin to an agent-pr incipal relat ion-

ship, the acts of the agent being imputed to the pr incipal.  (see Pointer,

48  TC 9O6,  a f f 'd  419 F .  2d ,  213) .
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C. That whi le pet i t ioner 's vocaLion is that of  a lawyer,  the incone he

received from the sale of the lots and i ts character for tax purposes is

determined by the act iv i t ies which produce i t  and not by his vocat ion. The

act iv i t ies of the subdivis ion def ini tely const i tuted a trade or business.

Therefore, the income ar is ing therefrom must be taxed as ordinary income.

( B a u s c h a r d ,  3 1  T C  9 1 0 ,  a f f r d .  2 7 9  F . 2 d  1 1 5 ) .

D. That the pet i t ion of John Markarian is denied and the Not ice of

Def ic iency  da ted  October  26 ,  I976 is  sus ta ined.

DATED: Albany, New York

APR 0I 1982
COMMISSION

COMMISSIONER


