
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Arthur E. & Harr iet  Marini AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of personal fncome
Tax under Art ic le 22 of the Tax law for the year
7 9 7 6 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Arthur E. & Harr iet  Marini ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur E. & Harr iet  Marini
117 H i I Is ide  Ave.
Pearl  River,  NY 10965

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New York.

That deponent further says that the said
herein and that.  the address set forth on said
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.

addressee is  the  pe t i t ioner
wrapper is the last known address



ST,ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  9 ,  1982

Arthur E. & Harr iet  Marini
1 1 7  H i l l s i d e  A v e .
Pear l  R iver ,  NY 10965

D e a r  M r .  &  M r s .  M a r i n i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAx COMMISS]ON

In the Matter of the Pet i t ion

o f

ARTHUR E. MARINI and HARRIET MARINI

fo r  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under Art ic le 22
of the Tax traw for the Year 1976.

DECISION

Pet i t ioners ,  Ar thur  E .  Mar in i  and Har r ie t .  Mar in i ,  I I7  H i l l s ide  Avenue,

Pearl  River,  New York 10965 f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 7976 (Fi le No. 28702).

A  smal l  c la ims hear ing  was he ld  be fore  A1 len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two I , i lor ld Trade Center,  New York,

New York ,  on  June 17 ,  1981 a t  9 :15  A.M.  Pet i t ioner  Ar thur  E .  Mar in i  appeared

pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  Levy ,

E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether,  and i f  so t .o what extent,  pet i t ioners are properly ent i t led to a

deduct ion  fo r  t ranspor ta t ion  expenses .

FINDINGS OF FACT

1.  Pet i t ioners ,  Ar thur  E .  Mar in i  and Har r ie t  Mar in i  t ime ly  f i led  a  jo in t

New York State Income Tax Resident Return for the year 1976 whereon Arthur E.

Marini  (hereinafter pet i t ioner) c laimed an adjustment to gross income for

a u t o m o b i l e  e x p e n s e s  o f  $ 2 , 4 0 7 . 0 0 .

2 .  0n  October  19 ,  1977,  the  Aud i t  D iv is ion  isued a  Sta tement  o f  Aud i t

Changes to pet i t ioners wherein said automobi le expenses vrere disal lowed in ful t
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on the basis thaL rraddit ional t ransportat ion costs were not incurred ( in

addit ion to ordinary commuting expenses) for t ransport ing work implements".

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on September 27,

1979 asser t ing  add i t iona l  persona l  income tax  o f  $262.94 ,  p lus  in te res t  o f

$ 5 2 . 2 9 ,  f o r  a  t o t a l  d u e  o f  $ 3 1 5 . 2 3 .

3 .  Pet i t ioner 's  c la imed automobi le  expense deduct ion  is  compr ised o f

th ree  ca tegor ica l l y  d is t inc t  expenses  as  fo l lows:

a. Expense attr ibutable to excess mi leage dr iven due to
necessity of carrying revolver over mi leage of shorter,
more  d i rec t  rou te ,

b. expense attr ibutable to mi leage dr iven whi le performing
dut ies of employment,  and

c. expense attr ibutable to mi leage dr iven to and from an
educat ional inst i tut ion.

4. During the year at issue pet i t ioner \ , i ras employed by the New York City

Po1ice Department where he held the rank of Sergeant.  Each working day he

commuted from his residence in Rockland County, New York via his personal

automobi le,  to his assigned precinct located in the Bronx, New York City.

5 .  As  a  po l i ce  o f f i cer ,  pe t i t ioner  was requ i red  by  h is  employer  to  be

armed at al l  t imes when in the City of New York. However,  New Jersey, through

which petitioner would t.ravel if he commuted to work by driving over the most

direct route or taking a bus, permits off icers employed by governmental  agencies

outside the State of New Jersey to carry weapons in New Jersey only whi le

engaged in  o f f i c ia l  du t ies  and upon pr io r  no t i f i c ta ion  to  loca l  po l i ce  au thor i t ies .

Since pet i t ioner had not met these reguirements he was prohibi ted from travel ing

through New Jersey. Since publ ic transportat ion via New York roads exclusively

was not avai lable, pet i t ioner commuted via his personal automobi le.
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Petit ioner argued that he is entit led to a deduction for the excess

expense he incurred in travel ing by way of New York roads exclusively since

such excess expense direct ly resulted from him employer 's requirement that he

be armed. The distance travel-ed by pet i t ioner from his residence to his duty

s ta t ion  was th i r ty  one mi les .  The shor te r ,  more  d i rec t  New Jersey  rou te  was

approximately twenty f ive mi les. Pet. i t ioner worked Lwo hundred twenty six

tours during taxable year 1976.

7. With respect to expenses attr ibutable to mi leage dr iven whi le performing

dut ies of his employment,  pet i t ioner submitted document.at ion evidencing his

authori ty to use his personal auLomobi le in the performance of of f ic ial  pol ice

dut ies. Addit ional ly,  he submitted a diary wherein entr ies were recorded

not ing the dates and dest inat ion for occasions where he used his personal

automobi le for pol ice dut ies. However,  no substant iat ion was submitted evidencing

the actual mi leage dr iven in connect ion with pet i t ioner 's pol ice dut ies during

the  year  a t  i ssue.

B.  Dur ing  1976 pe t i t ioner  a t tended Iona Co l lege in  New Roche l le ,  New

York. He attended morning sessions two days per week during the spr ing

semest.er,  and evening sessions four days per week during the summer session.

Courses taken by pet i t ioner related to pol ice work. No documentat ion was

submitted by pet i t ioner with respect t .o actual mi leage dr iven for this purpose.

CONCLUSIONS OF tA\^I

A .  That  In te rna l  Revenue Serv ice  Revenue Ru l ing  75-380 (C.B.  75-2 ,  59)

provides that:

"A taxpayer who can establ ish that t ransportaLion costs
were incurred in addit ion to ordinary commuting expenses,
and that such addit ional costs are attr ibutable solely to
the necessity of t ransport ing work implements to and from
work ,  w i l l  be  en t i t led  to  deduc t  such add i t iona l  cos ts
under  sec t ion  L62 o f  the  Code.  A  reasonab le  and feas ib le
method of al locat ion of t ransportat ion costs is to compute
the port ion of the cost of  t ransport ing the work implements

6 .
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by the mode of t ransportat ion
commuting by the same mode of
work implements".

used in  excess  o f  the  cos t  o f
transportat ion without the

B. That in order to qual i fy for a deduct ion of t ransportat ion expenses

under the general  provisions of sect ion 762(a) of the Internal Revenue Code,

pet i t . ioner must demonstrate that such expenses were direct ly connected with the

pursuit  of  his employer 's business and were not commuting expenses incurred

so le ly  fo r  persona l  reasons .  Pet i t ioner  has  no t  met  th is  burden.  I t  i s  t rue

that pet i t ioner would have incurred no addit ional expenses but for his employer 's

requirement that he carry his service revolver whi le within the ci ty of New

York. However,  this requirement presented di f f icul t ies for pet i t ioner only

because he had chosen to l ive near New Jersey so that the most direct routes to

his place of emplolrment, either by automobile or public transportation, required

travel through that state. The New York City Pol ice Department reguired only

that pet i t ioner be armed when inside the ci ty.  The pet i t ioner 's added costs

in meeting this requirement were due to his choice of a personal residence in

Rockland County and New Jersey law which prevented him from carrying his

revol-ver through that State. These added costs were whol ly unnecessary, and

inappropriate for the conduct of the New York Pol ice Departmentrs law enforcement

dut ies  w i th in  the  C i ty  o f  New York  (Denn is  McCabe,  76  TC 876 (1981) ) .  Accord ing ly ,

pet i t ioners added expenses in avoiding travel through New Jersey are personal

in nature and no deduct ion for such expenses can be al lowed.

C.  That  pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f  requ i red

pursuant to sect ion 689(e) of the Tax Law to show the mi leage dr iven whi le

performing employment dut ies and the mi leage dr iven to and from Iona Col lege

Accordingly,  no deduct ion for such expenses can be al lowed.
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D. That the petit ion of Arthur E. Marini and Harriet Marini is denied and

the Not. ice of Deficiency dated September 27, 1979 is sustained together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

APR 0 e 1982


