
STATE OF NEI.] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James & Kathrvn Malonev

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art.icle 22 of the Tax Law for the Year
7 9 7 5 .

AFTIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  L982, he served the within not ice of Decision by
certified mail upon James & Kathryn Maloney, the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

James & Kathryn Maloney
6 Washington Park
Maplewood, NJ 07040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
herein and that the
of the pet i t ioner.

Sworn to before me
23rd day of Apri l ,

further says
address  se t

this
1982.

that the said
for th on said

is  the pet i t ioner
the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, 1982

Janes & Kathryn Maloney
6 Washington Park
Maplewood, NJ 07040

Dear  Mr .  &  Mrs .  Ma loney :

Please take not ice of the Decision of the State Tax Corrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JAMES MALONEY and K?TIIRYN MALONEY

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  fncome Tax under Ar t ic le
22 of  the Tax Law for  the Year 1975

Pet i t ioners,  James Maloney and

Maplewood,  New Jersey O7O4O, f i , led a

or  for  refund of  personal  income tax

y e a r  1 9 7 5  ( F i l e  N o .  2 3 8 1 9 ) .

DECISION

Kathryn Maloney,  6 Washington Park,

pet i t ion for  redeLerminat ion of  a def ic iency

under Ar t ic le  22 of  the Tax Law for  the

A smal l  c la ims hear ing  was he ld  be fore  Samuel  Levy ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  October  2 I ,1980 a t  2 :45  P. l l .  Pe t i t ioners ,  James Maloney  and Kathryn

Maloney, appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Samuel  Freund,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether salary received by pet i t ioner  James Maloney f rom Town and Country

Liv ing Div is ion of  Uni ted Merchants and Manufactur ing,  Inc.  (here inaf ter

r rcorporat iont t )  pursuant  to an employment  contract ,  was subject  to  New York

S ta te  i ncome tax  f o r  1975 .

FINDINGS OF FACT

1.  Pet i t ioners,  James Maloney and Kathryn Maloney,  f i led a New York

State Income Tax Nonresident  Return (Form IT-203) fox 1975 in which they

excluded f rom New York income, salary paid to pet i t ioner  James Maloney of

$33 ,333 .36 .



- 2 -

2 .  On  Janua ry  76 ,  1978 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency

aga ins t  pe t i t i one rs  asse r t i ng  pe rsona l  i ncome tax  o f  $1  ,769 .93 ,  p lus  i n te res t

o f  $ 7 7 4 . 3 4 ,  f o r  a  t . o t a l  o f  $ 1 , 3 4 4 . 0 0 .  T h e  N o t i c e  o f  D e f i c i e n c y  w a s  b a s e d  o n  a

Statement  of  Audi t  Changes dated November 4,  1977 which a l located pet i t ioner

Janes  Ma loney ' s  sa la ry  on  the  same bas i s  as  h i s  p r i o r  yea rs  sa la ry .  Th i s

a l l oca t i on  was  made  on  the  g round  tha t  pe t i t i one r ' s  sa la ry  was  fo r  pas t  se rv i ces .

3.  On September 3,  1974,  pet i t ioner  James Maloney entered in to an

emplo;rment  agreement  wi th the corporat ion to begin September 4,  1974 and end

Augus t  31 ,  1975 ,  a t  a  sa la ry  o f  f i f t y  t housand  do l l a r s  pe r  annum,  payab le  i n

equal  month ly  insta l lments on the last  day of  each and every month dur ing the

l i fe  of  Lhe agreemenL.

4.  Pet i t ioner  James Maloney in t roduced into ev idence a le t ter  dated June

18 ,  1979  f rom the  co rpo ra t i on  wh i ch  s ta tes ,  i n  re leven t  pa r t ,  t ha t  "because  o f

va r i ous  c i r cums tances ,  you r  se rv i ces  we re  no  l onge r  requ i red  as  o f  2 /L7 /75 .

However,  we honored your  contract  and cont inued to send your  month ly  salary

check  th rough  B /3 I / 75 . "

5 .  Pe t i t i one r  James  Ma loney rs  sa la ry  paymen ts ,  made  by  t he  co rpo ra t i on

pursuant  to the employment  contract ,  r rere paid even though no serv ices r^rere

rendered dur ing L975.  At  the end of  each month,  pet i t ioner  received a check

from the corporat ion which was mai led to h is  home. Mr.  Maloney argued that

such payments were for  serv ices to be rendered in the future outs ide New York

S t a t e .

CONCTUSIONS OF TAW

A. That  pet i t ioner  James Maloney has fa i led to

imposed by sect ion 689(e)  of  the Tax Law to show that

1975 f rom a cont inuing contractual  obl igat ion was not

meet the burden of proof

salary received during

a form of deferred



compensat ion at t r ibutable

wi thout  New York State or

New York State.

B.  That  the salary

New York State income tax

Tax  Law (see  Pe t i t i on  o f

7979) .
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to past contractual services performed

that i t  was for future services to be

a

within and

rendered outside

received by pet i t ioner  James Maloney is  subject  to

wi th in the meaning and in lenL of  sect ion 632 of  the

D a n i e l  D .  a n d  M a r g a r e t  R .  K i n l e y  S . T . C .  A u g u s t  3 1 ,

James Maloney and Kathryn Maloney is denied and

on  Janua ry  16 ,  1978  i s  sus ta ined .

C.  That  the pet i t ion of

t he  No t i ce  o f  De f i c i ency  i ssued

DATED: Albany,  New York

APR 2 3 1982
ATE TAX COMMISSION

. t

IDENT

ISSIONER

b,"Jt--


