
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James B. Hurlock & Margaret H. Hurlock,
Donald P. Madden & Sarah D. Madden, and

Gwynne H. Llales & Janet M. Wales

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1972.

AFFIDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within notice of Decision by
cert i f ied mai l  upon Donald P. & Sarah D. Madden, the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

Donald P. & Sarah D. Madden
261 lake Ave.
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of September, 1982.

AUT}IORIZJI} T3 NISTER
OA!:HS PiJi{SUfii'I
sEcTlON l -74

addressee is the pet i t ionerthat the said
forth on said
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James B. Hurlock & Margaret H. Hurlock,
Donald P. Madden & Sarah D. Madden, and

Gwynne H. Wales & Janet M. hlales

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 2 .

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied nai l  upon David Sachs the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David Sachs
14 Wal I  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said $/rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of September, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 7982

Dona ld  P.  &  Sarah D.  Madden
261 lake  Ave.
Greenwich, CT

Dear  Mr .  &  Mrs .  Madden:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
David Sachs
14 Wal1  St .
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ions

o f

JAMES B. HIIRI0CK and MARGARET iI. HL]RLOCK,
DONALD P. MADDEN and SAMII D. MADDEN, and

cWniNE H. WAIES and JAI,IET M. WALES

for Redet.erminat ion of Def ic iencies or for
refund of Personal Income Tax under Article 22
of the Tax law for the Year 1972.

DECISION

of the law partnership of

audit  changes against

Pet i t ioners James B. Hurlock and Margaret H Hurlock, 45 Byram Road,

Greeawich, Connect icut,  Donald P. Madden and Sarah D. Madden,26L Lake Avenue,

Greeowich, Co nect icut 06830, aod Gwynne H. Wales and Janet M. Wales, 29

Oakwood lane, Greenwich, Connect icut 05830, f i led pet i t ions for redeterninat ion

of def ic iencies or for refund of personal income tax under Art ic le 22 of Lhe

Tax t raw fo r  the  yeat  L972 (F i le  Nos.  13991,  13998 and 14077) .

A formal hearing was held before Frank Rornano, Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York, New York

on June 2, 1978 and concluded on September 26, 1978. Pet i t ioners appeared by

Whi te  &  Case,  Esqs .  (Dav id  Sachs ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by Peter Crotty,  Esq. ( laurence Stevens, Barry M. Bresler and Bruce

A .  Z a l a n a n  E s q s . ,  o f  c o u n s e l ) .

ISSIJE

Whether the Audit Division properly determined additional income taxes due

from petit ioners for the yeax I972.

FINDINGS OF FACT

1 .

&

0n January 26,

Case,  the Audi t

1976,  as  a  resu l t  o f  an  aud i t

Divis ion issued statements ofWhite
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James B. Hurlock and Margaret I I .  I {ur lock his wife,  Donald P. Madden and Sarah

D. Madden, his wife and Gwynne H. Wales and Janet M. Wales, his wife inposing

addit ional income taxes for the yeat L972. The al located New York distr ibut ive

share of the partnership income was adjusted on the grounds that the distributive

share of partnership income includible in New York adjusted gross income of a

nonresident member of a partnership doing busiaess wiLhia and without the

State, who qual i f ies for exclusion of income earned abroad under Sect ion 911 of

the Internal Revenue Code, can:tot exceed his distributive share from such

partnership includible in Federal  gross income. Accordingly,  on January 26,

1976, partnership income was increased and aot ices of def ic iency \{ere issued

against James B. Hurlock and Margaret H. Hurlock in the amount of $1,140.88

plus interest,  against Donald P. Madden and Sarah D. Madden ia the amount of

$7,472.22 plus interest and against Gwynne H. Wales and Janet M. Wales in the

a m o u n t  o f  $ 1  1 1 7 7 . 1 5  p l u s  i n t e r e s t .

2.  The fol lowing st ipulat ion as to the facts was agreed to by pet i t ioners

and the Audit  Divis ion. References to numbers and ci t ies ident i f ied each

p e t i t i o n e r  a n d  w e r e  u s e d  c o n s i s t e n t l y  ( [ 1 ] :  M a d d e n ;  [ 2 ] :  H u r l o c k ;  [ 3 ] :  W a l e s ) :

(a) The respect ive pet i t ioners are husband and wife.  They
are now, and during the taxable year in issue (1972) they
I i /ere, c i t izens of the United States. During 1972 they resided
abroad in  Par is  [1 ] ,  London [2 ]  and Brusse ls  [1 ] ,  respec t ive ly .
Pet i t ioners were during 1972 booa f ide residents of the
respect ive foreign ci t ies within the meaning of sect ion
911(a) (1 )  o f  the  InLerna l  Revenue Code o f  1954,  as  then in
effect ( the "Coderr) ,  and rrere nonresidents of the State of New
York .

(b) Pet i t ioners f i led joint  federal  and New York income tax
returns for 1972. These returns were prepared in accordance
with the cash receipts and disbursenents method of account ing.

(c) The wives are pet i t ioners herein solely because they
f i led joint  New York income tax returns with pet i t ioner
husbands, who are hereinafter referred to as "pet i t ioners. 

t r
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(d) The petitioners are members of the law firn of l{hite &
Case (the "firn") a partnership formed under the latss of the
State of New York. The f i rm is engaged solely in the general
pract i -ce of law, with i ts pr incipal of f ices in New York, New
York. During 1972, there $rere approxinately 60 partners.
Capital  \das not a mater ial  income-producing factor in the
f i rm's business. The f i rn was on a calendar year f iscal
period for tax purposes and ut i l ized the cash receipts and
disbursenent.s nethod of accounLing for such purposes.

(e) In 7972, the f i rm had branch off ices in Paris,  France
[1 ] ;  Lonaon,  Eng land ta l  and Brusse ls ,  Be lg iun  [1 ] .  Dur ing
that year,  each branch had one managing partner and one or
more associate lawyers. Pet i t ioners were during 1972 the
managing partners of the respect ive branches. 0f the f i rm's
net income for 1972, 94.417 percent was from sources within
New York.

( f)  The f i rm paid to each pet i t ioner in 7972 an anount of
$25r000.00 pursuant to let ter agreements marked as Joint
E x h i b i t s  2 [ 3 ]  a n d  3 [ ! l  a n d  P e t i t i o n e r ' s  E x h i b i t  2 [ ? 1 ,  a n d  a
f o r e i g n  l i v i n g  a l l o w a o c e  o f  9 7 , 0 0 0 . 0 0  [ 1 ] ,  9 5 , 0 0 0 . 0 0  t ? | ,  a n d
$5,000.00  [3 ] ,  respec t ive ly .  A lso  pe t i t ioners  t l l  and  tZ l
were furnished with the use of an autonobi le,  the fair  market
va lue  o f  wh ich  was $400.00  t l l  and  $725.00  l?1 ,  respec t ive ly .
Such amounts were not determined by reference to pet i t ionerst
percentage interests in the firm. None of such amouots was
paid to partners workiag at the New York off ices of the f i rm.
The character izat ion of such amounts for New York income tax
purposes is not st ipulated.

(g) In addit ion to the anouuts set forth in the preceding
paragraph, each pet i t ioner was ent i t led to a distr ibut ive
share of f i rm income.

(h) For federal  income tax purposes, pet i t ioners properly
e x c l u d e d  $ 2 0 , 0 0 0 . 0 0  [ r ] ,  $ 2 5 , 0 0 0 . 0 0  t ? l  a n d  $ 2 2 , 5 0 0 . 0 0  [ 3 ] ,
respect ively,  of  the amounts set forth in paragraph "fr t ,  as
const i tut ing earned income from sources without the United
Sta tes ,  pursuant  to  the  prov is ions  o f  sec t ion  911 o f  the  Code.
For federal  income tax purposes, such amounts const i tuted
guaranteed paynents to a partner within the meaning of secLion
707(c)  o f  the  Code,  and no t  par t  o f  pe t i t ioner 's  d is t r ibu t ive
shares  o f  the  f i rmts  income.

( i )  For New York income tax purposes in L972 pet i t ioners
excluded fron incone taxable in New York al l  the amounts set
forth in paragraph "f"  on the ground that they const i tuted
income from sources wi. thout New York. In addit ion, pet i t ioners
excluded a fract ion of the balance of their  income from the
f irm equivalent to the percentage of the f i rm's net income
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from sources without New York. Such percentage, as corrected,
is  5 .583 percent , "

( j )  The Income Tax Bureau asserts that each pet i t ioner should
include in iocome for \972 subject to New York income tax
94.477 percent of his aggregate income from the f i rm, but not
in excess of the port ion of such income includable in gross
income for federal income tax purposes after deducting the
exclusion perni t ted by sect ion 911 of the Code.

coNctusIoNs 0F LAI,J

A.  That  sec t ioa  637(b) ( I )  o f  the  TaxLaw prov ides  in  par t  tha t  I ' i o  de ter -

mining the sources of a nonresident partnerrs incone, no effect sha1l be given

to a provision in the partnership agreement which characterizes paymeots to the

partner as being for services. Therefore paynents for "services" may not be so

deducted. The Audit  Divis ion was correct in adjust ing the partaership incone

thus increasing pet i t ionersr total  income.

B.  That  sec t ions  637(a) ( f )  aod 632(a) (1 )  o f  the  Tax  Law prov ide  tha t  a

nonresident must include in the New York adjusted gross income i tems from New

York sources which entered into the federal  adjusted gross income.

C. That since a port ion of income qual i f ies for exclusion under Internal

Revenue Code Sect ion 911, the New York taxable income from the partnership

cannot exceed the amount includable in federal  adjusted gross incone.

D. That the pet i t ions of James B. Hurlock and Margaret i { .  Hurlock, Donald P.

Madden and'Sarah D. Madden, Gwynne H. Wal 'es and Janet M. Wales are denied and

the not ices of def ic iency dated January 25, 1976 are sustained together with

such addit ional interest as may lawful ly be due.

DATED: Albany, New York ry+TE T4X COFII{SION

SEP 081982 .{J*"ULr,n(J**
AEISI


