
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Isaac  & Har r ie t  Luban

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 . 9 7 3 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Isaac & Harr iet  Luban, the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Isaac & Harr iet .  Luban
247-37 87rh  Dr .
Bel lerose, NY 71426

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  June,  1982.

tha t  lhe  sa id  addressee is  the  pe t i t ioner
forth on said wr4pper is the last known address

\



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11 , 1.982

Isaac & Harriet luban
247-37  87 rh  Dr .
Bellerose, NY 17426

Dear Mr.  & Mrs.  Luban:

Please take not ice of  the Decis ion of  the
herewith.

St.ate Tax Commission enclosed

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
da le  o f  th is  no t . i ce .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be comrnenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representat ive

Tax ing  Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ISAAC AND HARRIET IUBAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1973.

Whether pet i t ioners f i led

York State personal income tax

DECISION

a New York State income tax return and paid New

f o r  1 9 7 3 .

FINDINGS OF FACT

Pet i t ioners ,  Isaac  and Har r ie t  Luban,  247-37 87 th  Dr ive ,  Be1 lerose,  Nev t

York, 77426, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le

N o .  2 5 9 0 3 ) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l^ ior ld Trade Center,  New York, New

York  on  september  22 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The

Audit  Divis ion appeared by Ralph Vecchio, Esq. (Samuel Freund, Esq. of counsel) .

ISSI]E

1.  On March  16 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by an explanat.ory Statement of Audit  Changes assert ing a def ic iency

of personal income tax and minimum income tax for the year 1973 of $6,665.00

p lus  pena l t ies  and in te res t  o f  $4 ,025.68  less  the  min imum income tax  pa id  o f

$71224.00  fo r  a  ba lance due o f  $91466.68 .  The pena l t ies  asser ted  were  pursuant
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to sect ion 685(a)(t)  of  the Tax Las for fai lure to f i le a tax return, sect ion

685(a)(2) for fai lure to pay the amount shown as tax on a return required to

be f i led, and 685(c) for fai lure to f i le a declarat ion of est imated tax and

make the required payments.

2. The act ion of the Audit  Divis ion was premised upon the conclusion

that petit.ioners had failed to file a L973 New York State income tax return,

ninimum income tax conputation schedule, and declaration of estimated tax, or

pay any New York personal income tax or minimum income tax for L973.

3. The Audit  Divis ion based i ts computat ions of addit ional tax due on a

copy of pet i t ioner 's 1973 personal incone tax return which was provided by

petitioners on Novernber 9, 1976 upon the Audit Division's advising petitioners

that i t  could not Iocate pet i t ioners'  return.

4. In a let ter dated January 31, 1977 pet i t ioners submitted a check in

the amount of $1,224.00 in payment of the principle anount of minimum income

tax due.

5. Mr. Luban ret i red in 1973. In a check dated March 7, 1973 Mr. Luban

received $52'428.73 from the pension fund of Sears, Roebuck and Co. enployees.

6. Pet i t ioners test i f ied that they t imely f i led a New York State income

tax return for the year 1973 and paid the amount due by a bank check. Mrs.

Luban prepared this return with the assistance of another individual.  Pet i t ioners

had a receipt for the bank check. However, this receipt was destroyed when the

room in which the receipt was kept was damaged by water. It is hereby found

that pet i t ioners'  test imony was credible.

7. The bank upon which the bank check was drawn is no longer in operation

and the successor bank did not locate the check.
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8. Pet i t ioners f i led a Federal  income tax return for 1973. The Internal

Revenue Service has not assessed a def ic iency for this year.

9. In the pastr pet i t ioners have not had a problem as a result  of  an

income tax return being lost by the Federal government or New York State.

CONCIUSIONS OF LAW

A. That in view of the demeanor of the petitioners while testifying, the

ability of petitioners to produce a copy of the return they maintained they

f i led, the pet i t ioners'  explanat ion of why they could not produce a receipt of

the bank check, the fact that petitioners filed a Federal income tax return for

the year in issue, and the fact that pet.itioners have not had a problem arising

from an income tax return being lost ia the past, it is hereby found that

pet i t ioners'  test imony was credible and that pet i t ioners have sustained the

burden of proof imposed by sect ion 689(e) of the Tax traw in demonstrat ing that

a 1973 New York State incone tax return had been timely filed, and that taxes

had been paid in accordance therewith (see Matter of Wil l iam P. Rowen, State Tax

Commiss ion ,  March  14 ,  1980;  see.a lso  Uat te r  o f  Thomas C.  McGi l l  and  De lores  McGi I l ,

State Tax Comnission, Janaary 29, 1952).  Therefore, the def ic iency of personal

income tax and the penalties computed on this deficiency pursuant to sections

685(a) (1 )  and 585(a) (2 )  wh ich  were  asser ted  in  the  no t ice  o f  de f ic iency  da ted

March 16, 1979 are hereby cancel led.

B. That pet i t ioners have not sustained their  burden of proof of establ ishing

that they f i led and paid est inrated tax for the year 1973. Accordingly,  the

penalty imposed under sect ion 685(c) of the Tax Law r, /as proper.

C. That the pet i t ion of Isaac and Harr iet  Luban is granted to the extent

of Conclusion of Law "A";  that the Audit  Divis ion is hereby directed to modify



the Not. ice of Def ic iency

so granted, the pet i t ion

DATED: Albany, New York

1979 accordingly;  and that except ag

respects denied.
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issued March  16 ,

is in al l  other

JUN 11 1982
ATE TAX COMMISSION


