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In the Matter of the Pet i t ion
o f

Bertram R. Lowenfels

Redeterminat ion of a Def ic iency or a Revision
Determinat ion or a Refund of Personal Income

under Art ic le 22 of the Tax Law for the Year

AT'FIDAVIT OF MAITING

is the pet i t ioner
the last known address

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Bertram R. Lowenfels,  the pet i t ioner in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
ln rapper  addressed as  fo l lows:

Bertram R. lowenfels
960 N.  Ocean B lvd .
Pa lm Beach,  FL  33480

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  December,  7982.
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t ; ] - -
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that the said
fo r th  on  sa id

addressee
wrapper is
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  29 th  day  o f  December ,  L982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Sanford Becker the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sanford  Becker
1 6 5  W .  4 6 r h  S r .
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address seL forth on
last known address of the representat ive of the pet i t igner.

Sworn to before me this
29th day of December, 7982
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Bertram R. Lowenfels
960 N.  0cean BIvd .
Palm Beach, Fl  33480

Dear  Mr .  Lowenfe ls :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Sanford Becker
165 I , l .  46rh Sr.
New York, NY 10036
Taxing Bureaur s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BERTMM R. IOIIENFEIS

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of the Tax Law for the Year 1974.

DECISION

Pet i t ioner ,  Ber t ram R.  lowenfe ls ,  960 Nor th  0cean Bou levard ,  Pa lm Beach,

Flor ida 33480, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the year 7974

(Fi le No. 27048).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two [ . /or ld Trade Center,  New York, New

York ,  on  Tuesday,  March  16 ,  1982 a t  1 :15  P.M.  Pet i t ioner  appeared by  Sanford

Becker ,  C .P.A.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in

Levy ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether the interest income received by a nonresident former partner of a

New York partnership represented a distr ibut ive share of partnership income

subject to New York personal income tax and, i f  so, whether the amount of

interest income r l ras properly determined.

FINDINGS OF FACT

1. 0n January

to pet i t ioner which

the year 7974 in Lhe

amount  o f  $4  ,205.7L

24,  7979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

asserted a def ic iency of New York personal income tax for

amount of $5 ,420.44 plus penalty and interest in the

for  a  to ta l  due o f  $91626.75 .  Accord ing  to  the  prev ious ly
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issued Statement of Audit  Changes, pet i t ioner 's

was computed as fol lows:

Salary, interest and ordinary income
New York State and New York City unincorporated

business tax deduction
Tota1 New York income
Standard deduct ion
Balance
Exemptions
New York taxable income

Tax per tax rate schedule
Tax previously reported

PERSONAT INCOIM TAX DUE

personal income tax l iabi l i tY

$45 ,453 .  00

4 ,589  .92
$50 ,052 .92

2  , 000 .  00
$48 ,052 .92

650 .00
Fn;rdr:n
$  5 ,420 .44

-0 -

$5,420.44

l i ab i l i t y ,  pena l t ies

of the Tax law for

due on a return

In addit ion to the foregoing personal income tax

were  asser ted  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )

fai lure to f i le a tax return and fai lure to pay tax shown

required to be f i led.

2 .  Pr io r  to  Ju ly  31 ,  1973,  pe t i t ioner  was a  genera l  par tner  o f  the  s tock-

brokerage f i rm of Kaufmann, Alsberg & Co. ( the "partnership").

3.  In a let ter dated YIay 29,1973, pet i t ioner advised the partnership

that he was withdrawing from the f i rm effect ive July 31 ,  1973.

4. 0n or about July 31, 1973, frwin Guttag, on behalf  of  the partnership,

conf irmed pet i t ioner 's withdrawal as a general  partner.  At this t ime the

partnership made arrangements to pay pet i t ioner his interest in the partnership.

The amount due pet i t ioner was based upon the capital  which pet i t ioner had paid

into the partnership and loans which pet i t ioner had made to the partnership.

In accordance with the provisions of the partnership agreement,  pet i t ioner was

to  rece ive  $80,000.00  on  the  las t  day  o f  August ,  7973 and $80,000.00  on  each o f

the succeeding ten months through and including June 30, 1974. The balance was

to be paid on July 31, L974. The partnership agreed to pay with each monthly
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instal lment 6 percent per annum on the decl ining balance of the aggregate

amount due pet i t ioner.

5 .  The Schedu le  K-1 ,  Par tner rs  Share  o f  Income,  Cred i ts ,  Deduct ions ,

etc. ,  at tached to the Federal  partnership return, showed paynents to pet i t ioner

o f  sarary ,  in te res t ,  and ord inary  income o f  $451463.00 .  Th is  anount  was

reported as net earnings from self-employment on both the New York State and

Federal  partnership returns. The New York State partnership return for the

forego ing  per iod  a l loca ted  $4 ,589.92  o f  the  par tnersh ip 's  un incorpora ted

business tax deduct ion to pet i t ioner.

6. In a let ter dated December 15, L977, the account ing f i rm which prepared

the partnership's New York Lax return stated that pet i t ioner was l isted as a

partner solely because he had not withdrawn al l  of  his capital  by the end of

the year and that pet i t ioner was not ent i t led to a distr ibut ion of prof i ts from

the partnership once he ret i red.

7. Pet i t ioner 's capital  account in the partnership's records reveals that

the amount of $451463.00 which was reported on the partnership's returns f i led

in 1974 consisted of interest credited to pet i t ioner 's capital  account in two

separate years -  $23 ,293.00 was credited to his account as interest in 1973 and

$22r I70 .00  was c red i ted  t .o  h is  account  as  in te res t  in  L974.

8. Pet i t ioner did not perform any services for the partnership in 1974.

9 .  Pet i t ioner  was domic i led  and res ided in  F lo r ida  Ln  1974.

10. Pet i t ioner did not f i le a New York State income tax return in 1974 in

rel- iance upon his accountantrs advice that interest income received by a

nonresident was non-taxable by New York State.

11. The Audit  Divis ion acknowledged at the hearing that pet i t ioner vras

ent i t led to Federal  i temized deduct ions and exemptions claimed by pet i t ioner
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on his 1974 United States Individual fncome Tax Return as modif ied by the New

York State Tax Law.

CONCTUSIONS OF tAW

A. That dur ing the period in issue Treas. Reg. $1.736'1 provided that

" . . .a  re t i red  par tner . . .w i l l  be  t rea ted  as  a  par tner  un t i l  h is  in te res t  in  the

partnership has been completely l iquidated'r .  Accordingly,  al though pet i t ioner

ret i red from the partnership, pet i t ioner remained a partner for Federal  income

tax  purposes .

B.  That  dur ing  1974 Treas .  Reg.  $1 .707-L(c )  p rov ided in  subs tance tha t ,

to the extent guaranteed paynents are made without regard to the partnershiprs

income, such payments are considered as made to a person who is not a partner,

but only for purposes of Internal Revenue Code sect ions 61(a) and 162(a).

Nevertheless, a partner is required to " .  .  .  include such payments as ordinary

income for his taxable year within or with which ends the partnership taxable

year in which the partnership deducted such payrnents as paid or accrued under

i t s  m e t h o d  o f  a c c o u n t i n g . r '  ( T r e a s . R e g .  5 1 . 7 0 7 - 7 ( c ) ) .  T h u s ,  t h e  i n t e r e s t

income in issue was a distr ibut ion of New York partnership incorne and subject

to New York personal income tax since i t  was derived from New York sources

wi th in  the  mean ing  o f  sec t ions  637(a) (1 )  and 637(b) (1 )  o f  the  Tax  Law.  (See

a lso ,  Mat te r  o f  Baum v .  S ta te  Tax  Commiss ion ,  _  A .D.2d  _  (Ju lV  8 ,  1982) . )

In addit ion, s ince the partnership deducted the $45 ,463,00 in issue on i ts

return for the period ending July 31, 1974, pet i t ioner l ras properly taxed upon

this amount for the year in issue.

C. That pet i t ionerrs fai lure to f i le a New York tax return was due to

reasonable cause and not wi11fuI neglect;  therefore, the penalt ies are cancel led.
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D. That the Audit  Divis ion is directed to rnodify the Not ice of Def ic iency

to  a l low fo r  exempt ions  and i temized deduct ions  c la imed on pe t i t ioner 's  U.S.

Individual fncome Tax Return for I974 with the modif icat. ions prescr ibed by the

New York Stat.e Tax law.

E' That the pet i t ion of Bertram R. lowenfels is granted to the extent of

Conc lus ions  o f  Lawt tCt tand t tD t t l  and  tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is

in  a l l  o ther  respec ts  den ied .

DATED: Albany, New york

DEC 29 1982
nr,

STATE TAX COMMISSION


