
STATE OF NEI.\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis & Dorothy lippman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law and Chapter 46,
Ti t le T of the Administrat ive Code of the Citv of
New York for the Year 7977.

Lhat the said
fo r th  on  sa id

MFIDAVIT OF MAITING

is the pet i t ioner
the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  14 th  day  o f  December ,  L982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Louis & Dorothy Lippman, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Louis & Dorothy l ippman
3140 South  0cean Dr .
Ha l landa le ,  FL  33140

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of December, 7982.

AUTHORIZED TO MINISTER
OATHS PURSUANT
SECTION 174

addressee

r0 lAx IjAW



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

louis & Dorothy l ippman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law and Chapter 46,
Ti t le T of the Administrat ive Code of the Citv of
New York for the Yeax 1977.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Barry M. Liebman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Barry M. l iebman
1 Berk ley  Dr .
Por t  Chester .  NY 10573

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

the representat ive
said wrapper is the

i s
on

of the representat ive of the pet i t i r .

Sworn to before me this
14 th  day  o f  December ,  1982.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

ISTER
TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

Louis & Dorothy Lippman
3140 South  0cean Dr .
Ha l landa le ,  FL  33140

Dear  Mr .  &  Mrs .  L ippman:

Please take not ice of the Decision of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court.  of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit. ioner' s Representative
Barry M. Liebman
1 Berk ley Dr .
Por t  Chester ,  NY 10573
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IOUIS and DOROTHY TIPPMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York
fo r  the  Year  7977.

DECISION

Peti t ioners, louis and Dorothy Lippman, 3140 South 0cean Drive, Hal landale,

F lo r ida  33140,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law and New York City

personal income tax under Chapter 46, Ti t le T of the Administrat ive Code of the

Ci ty  o f  New York  fo r  the  year  7977 (F i le  No.  25901) .

A formal hearing was scheduled on January 19, 1982. At the hearing,

pet i t ioners'  representat ive decided to waive the hearing and submit the case to

the State Tax Commission based upon the ent ire record contained in the f i le.

After due considerat ion of said record, the Commission renders the fol lowing

dec is  ion .

ISSUE

Whether pet i t ioners were nonresidents of New York State and City during

1977 .

FINDINGS OF FACT

1. Pet i t ioners, Louis and Dorothy l ippman, t imely f i led (separately on

one return) resident and nonresident New York State income tax returns for

1977 .  0n said returns, they indicated that they were residents of New York

State for s ix (6) months. Attached to the returns was a Schedule for Change of
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Resident. Status (Form CR-60.1). 0n this form, tbey checked the box indicating

I'New York State and City of New York change of residence at the same tine.ft

They also indicated their period of resideoce as from May 4, 1977 to October 31,

1977. Petitioners allocated their income and deductions between their resident

and nonresident period.

2. 0n October 25, 1978, the Audit Division issued a Statement of Audit

Changes to petit ioners wherein i t  was stated:

"Removal from New York State for a tenporary and limited period
of tine does not constitute a permanent change of residence and the
person retains the status he had before such removal.

Based on al l  available informat. ion you are st i l l  considered a
full year resident of New York State and New York City."

The Statement of Audit Changes also imposed mininum incone tax against petitioners.

0n January 24, 1979, a Notice of Deficiency vras issued against petit ioner

Louis Lippman assert ing addit ional tax due of $1,571.97 (New York State tax of

$11245.82 and New York c i ty  tax ot  9426.15) ,  prus inrerest  o f  9110.20,  for  a

total due of $1,782.17. 0n January 24, L979, a Notice of Deficiency was issued

against petit ioner Dorothy l ippman assert ing addit ional tax due of $2,341.45

(New York s tate tax of  $1,768.87 and New York c i ty  tax of  g572.58) ,  p lus

interest  o f  $154.33,  for  a  to ta l  due of  g l r4g1.7B.

3. 0n or about Apri l  2, 1979, petit ioners f i led an amended 1977 New York

State Income Tax Nonresident Return. 0n the return, no change of state residence

was indicated and no New York City nonresident earnings tax was computed.

Petit ioners claimed that they were ful l-year nonresidents during L977.

4. Petitioners claimed that they moved pernanently to Florida from New

York in May, 1974; that al l  appropriate nedical records relating to their

health were transferred to tr'lorida in 1975; and that their home in New York had

been for sale since they moved to Florida.
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5. In an aff idavi t  dated January 5, 1982, pet i t ioners stated:

"Since leaving New York in 1974, we have continuously maintained
our home in Florida. I,i le hept our old house in Brooklyn for a time
since i t  provided a convenient place to stay when we visi ted our son
and family.  However,  once they purchased a home (spr ing, 7976) which
could accomrnodate us on our vis i t .s to New York, we began our efforts
to sel l  the property.  We sold the house in July,  7979. Although the
house was avai lable to be used during the three year period i t  was on
the market, we nevertheless stayed with my son in his new home on our
vis i ts .

We left New York in 1974 with no intention of ever
l ive there again. Flor ida has been our home ever since
to l ive here the rest of  our l ives. "

6. A let t .er f rom Ur. l ippman's ophthalmologist  states

returning to
and we intend

Ehat Mr. Lippman

has been his pat ient s ince November 12, 1976 and that i t  is essent ial  for

Mr. l ippman to remain near his ophthalmologist .  The let ter was dated December 13,

1979.  Ar fMed i - log ' r  card  showing Mr .  L ippmanrs  address  as  36  Is land Avenue,

Miami Beach, Flor ida and an issuance date of November 15, 1976 was also submitted

to show that he had a heart  condit ion. Mr. l ippman's current physician states

that Mr. Lippman has been his pat ient s ince JuIy 12, L979 and that Mr. Lippman

feels better s ince he moved to Flor ida and that he should cont inue to stay

there .  The no te  was da ted  October  29 ,  lg7g .

7. Pet i t ioners opened a savings account on Novenber 8, 1974 at.  the

American Savings & Loan Associat ion of Flor ida. A copy of two of the pages in

the passbook showed deposits and withdrawals from June 7, 1978 to August 2,

7979, at which t ime the balance in the account rdas transferred to a new passbook.

A copy of two of the pages from the new passbook showed transact ions from

0ctober 2, 1979 Eo January 10, 1980, at which t ime the account was

copies of pages of the passbook were not submitted for the year at

c losed ou t .

i s s u e .  I t

is also noted that petitioners reported on their Federal income tax return for

1977 interest income from East New York Savings Bank.
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8. A loan statement from the American Savings & Loan Associat ion of

F lo r ida ,  da ted  Apr i l  13 ,  1977,  was submi t ted  by  pe t i t ioners .  The loan was

secured by their  savings account (cert i f icate account) and payment was due on

A p r i l  1 3 ,  7 9 7 8 .

9. Pet i t ioner Dorothy Lippman submitted a copy of a check drawn on the

Jefferson National Bank of Miami Beach, Flor ida. The check was signed by her

and dated November 21, 7977 .  The check number was hand wri t ten and i t  did not

have a preprinted name and address on i t .

10. Pet i t ioners submitted a let ter f rom the owner of the Lido Spa (a hotel

and health resort)  dated November 16, 1979, which staLed that they "were

res idents  o f  the  L ido  Apts  . ,  36  Is land Avenue,  Be l le  Is land,  Miami  Beach,  F la .

33139,  f rom 0c tober ,  7974 th rough Apr i l  30 ,  7977. "  No lease agreement  was

submitted, no evidence was submitted to show whether they occupied the same

apartment during the ent ire period and no evidence was submit. ted to indicate

whether the apartment was furnished or unfurnished. At the end of March, 7977,

they signed a lease to rent an apartment in the Mimosa Condominium Apartments.

However,  a copy of the lease was not submitted.

11. Pet i t . ioners submitted an aff idavi t  f rom their  at torney who stated that

pet i t ioners placed their  New York residence for sale in June of 1976 and,

entered into a contract of  sale in Julv of 7979. He stated the reasons for the

de lay  in  the  sa le  were  tha t :

"a) At f i rst  the l ippmans attempted to sel l  the property
without using a broker to save commision. Since they
already l ived in Flor ida for more than half  the year,  this
d id  no t  work .

b) They then refused to give any broker an exclusive on
the property and the brokers fai led to come up with a
buyer.  Once they agreed to give an exclusive, they found a
buyer .
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c) The Lippnans had no pressing need to sel l  the house
even though they no longer resided or were domiciled there.
There is and was no mortgage on the premises. Their only
expense was taxes  wh ich  were  less  than $11000.00  per  year
and fuel which was minimal since Lhey only spent the few
sunmer months there. It was cheaper to keep it than stay
in a hotel  on their  v is i ts to New York. "

He also stated that in every year,  commencing with \975, they have spent

at least s ix to seven months of the year in Flor ida and at least one addit ional

month in Wisconsin. A let ter f rom their  real  esLate broker indicated that

l l r .  and Mrs. Lippman consulted him about the sale of their  home in the fal l  of

1977 and that in June, 1979 he contacted other brokers at which time a buyer

was found. No explanat ion was submitted stat ing what act ions Mr. and l{rs.  l ippman

took when they tried selling the house on their own.

12. Pet i t ioners f i led state income tax returns for 1975 and 1976 as New

York State residents. They stated that they f i rst  f i led a Flor ida tax return

in 1978. In addit ion, they f i rst  registered to vote in 7978 and obtained

Flor ida dr iver 's l icenses in that year.  No mention was nade whether pet i t ioners

owned a car and where the car was registered during 7977.

13. No evidence or documention r,vas submitted to show when petitioners

removed their furniture and/or belongings from New York. Petitioners claimed

that they moved to Flor ida because of Mr. Lippman's health.  However,  they only

spent part  of  the year in Flor ida. They indicated that their  New York period

of residence was from May 4, L977 to October 31, 1977. No wi l l  was submitted.

Petitioners or^rn four burial plots in New York State which they state were

purchased for investment as wel l  as for Lheir  eventual use.

L4. Petitioners submitted a copy of their Federal income tax return for

7977. 0n Schedule B - Interest and Dividend fncome, they report .ed $4,775.00

from U.S. Treasury Bonds. The Audit  Divis ion made no subtract ion modif icat ion
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fo r  th is  amount  as  requ i red  by  sec t ion  6 I2 (c ) (1 )  o f  the  Tax  Law.

i t  was  asser ted  tha t  $3  ,200.00  o f  the  in te res t  was  a t t r ibu tab le

and $1 ,575.00  was a t t r ibu tab le  to  Mr .  L ippman.

C0NCLUSIONS 0F IAI{I

At a conference,

to Mrs. Lippman

A. That the personal income tax imposed by Chapter 46, Ti t le T of the

Administrat ive Code of the City of New York is by i ts own terms t ied into and

conLa ins  essent ia l l y  the  same prov is ions  as  Ar t i c le  22  o f  the  Tax  law.  There fore ,

in  address ing  the  issue presented  here in ,  un less  o therw ise  spec i f ied ,  a l l

references to part icular sect ions of Art ic le 22 shaLl be deemed references

(though uncited) to the corresponding sect ions of Chapter 46, Ti t le T of the

Administrat ive Code of the City of New York.

B. That sect ion 605(b) of the Tax Law def ines a nonresident as an individual

who is not a resident.  Sect ion 605(a) of the Tax Law def ines in part  a resident

as an individual who is domici led in this state unless he maintains no permanent

place of abode in this state, maintains a permanent place of abode elsewhere,

and spends in the aggregate not more than thirty days of the taxable year in

th is  s ta te .

C. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanent home there. The burden is upon any person assert ing a change of

domic i le  to  show tha t  the  necessary  in ten t ion  ex is ted  [20  NYCRR I02 .2(d) (2 ) ] .

D. That pet i t ioners have fai led to sustain the burden of proof imposed by

sect ion 689 (e) of the Tax Law to show that they changed their  domici le to

Flor ida pr ior to or dur ing 1977. They have not indicated the date on which

they became domici led in Flor ida (pet i t ionersr aff idavi t  contradicts Finding of

Fact r '12" supra) nor have they shown that the apartment they rented in Flor ida
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was maint.ained by them during the periods they were outside said state.

Pet i t ioners spent t ime in their  home in New York, stated on Form CR-60.1 that

they were residents of New York State and City for the period May 4, 7977 to

0c tober  31 ,  1977,  and f i led  New York  S ta te  income tax  res ident  re tu rns  fo r  1975

and 1976. I t  was not unt i l  1978 that they registered to vote in Flor ida and

obt .a ined F lo r ida  dr iver rs  l i censes .  There fore ,  pe t i t ioners  have no t  p roven

that they were nonresidents of New York State and City during 7977 (see Ziqn v.

T u l l y ,  5 4  N . Y . 2 d  7 I 3 ,  r e v g .  7 7  A . D . 2 d  7 2 5 ) .

E .  That  based on  F ind ing  o f  Fac t ' t14 t ' ,  supra ,  the  Aud i t  D iv is ion  is

directed to reduce each pet i t ioner 's income by the amounts indicated and

accordingly modify the not ices of def ic iency; and that,  except as so granted,

the pet i t ion is denied and the not ices of def ic iency are sustained.

DATED: Albany, New York

DEC 141982
ftrlNe

STATE TAX COMMISSION

PRESIDENT


