
STATE OF NEhI YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Sheldon & Helen Lehrer

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  fncome
& UBT under Ar t ic le  22 &,23 of  the Tax Law for  the
Years  1970  &  L971 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Sheldon & Helen Lehrer,  the pet i t ioner in the within
proceedinS, bY enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sheldon & Helen Lehrer
7246 Eton Ave.
Canoga Park ,  CA 91303

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  1982.

sa id  add ressee  i s  t he  pe t i t i one r
said wrapper is  the last  known address



STATE OF NEI{ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Sheldon & Helen Lehrer

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  fncome
& UBT under Ar t ic le  22 & 23 of  the Tax Law
fo r  t he  Yea rs  1970  &  1971

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Alvin Ulman the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Alvin Ulman
Two Penn PJ-aza, Rm. 7240
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said v/rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  9 ,  1982

Sheldon & Helen Lehrer
7246 Eton Ave.
Canoga Park ,  CA 91303

Dear  Mr .  &  Mrs .  Lehrer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (51B) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Alvin ULnan
Two Penn PIaza, Rm. I24O
New York, NY 10001
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SI{ELDON LEHRXR AND I{EIEN TEHRER

for RedeterminaLion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1970 and lg7l- .

DECISION

Peti t ioners, Sheldon Lehrer and Helen lehrer,  7246 Eton Avenue, Canoga

Park ,  Ca l i fo rn ia  91303,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income and unincorporated business taxes under Art ic les

22 and 23 of the Tax Law for the years 1970 and 1971 (Fi te Nos. 73277 and

1 3 2 7 8 ) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  May 7 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  A lv in  U lman,  CPA.

The Aud i t  D iv is j -on  appeared by  Ra lph  J .  Vecch io ,  Esq.  (w i l l i am Fox ,  Esq. ,  o f

counse l )  .

ISSI]ES

I .  Whe the r  pe t i t . i one rs  we re  domic i l i a r i es  o f  New York  S ta te .

I I .  Whether  the Audi t  Div is ion proper ly  computed pet i t ionerst  income and

unincorporated business taxes

FINDINGS OF FACT

1.  0n  Apr i l  12 ,  1974,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against Sheldon lehrer and Helen Lehrer imposing addit ional personal income

t a x e s  i n  t h e  a m o u n t s  o f  $ 3 1 5 0 3 . 4 9 ,  p l u s  i n t e r e s t ,  f o r  1 9 7 0  a n d  $ 3 , 9 4 0 . 8 2 ,  p l u s

interest,  for 1977, on the grounds thaL information on f i le indicated that they
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r,\rere NeI,I York State residents and that thev v/ere taxable on income from all

sources,  p lus or  minus modi f icat ions.  Or l  an"  same date a second Not ice of

Def ic iency was issued against  Sheldon Lehrer  for  $563.26 in unincorporated

bus iness  tax  f o r  1970  and  $1 ,055 .61  i n  un inco rpo ra ted  bus iness  tax  f o r  197 I ,

p lus  i n te res t .

2. Pet i t ioners f i led New York State income tax resident returns for 1970

and 1977. They l isted their  home address as 742 East 16th Street,  New York,

New York 10003. This was an apartment mainLained by pet i t ioners. A notat ion

on an attached sheet which accompanied the return stated "Taxpayer is resident

of both New York and Cal i fornia and spends one-half  of  his t ime in each State.

Therefore, his income has been divided equal ly".  Sheldon Lehrer also f i led New

York State unincorporated business tax returns for 1970 and 1971 in which he

al located half  of  his business income from the federal  return as net prof i t

f rom business and calculated his tax therefrom. Pet i t ioners also f i led Cal i fornia

individual income tax returns for the years in issue in which they l isted L42

East  16 th  S t ree t ,  New York ,  New York ,  as  the i r  address  and pe t i t ioner  She ldon

Lehrer 's  employer  as  At lan t ic  Opt ica l  Co. ,  Inc . ,  20  Eas t  17 th  S t ree t ,  New York ,

New York.

3. Pet i t ioner Sheldon Lehrer owned stock in the New York corporat ion,

At lan t ic  Opt ica l  Co.  ,  Inc .  ,  wh ich  so ld  op t ica l  f rames.  Pet i t ioner  She ldon

lehrer al leged that he was engaged in the wholesale business of sel l ing lenses

through his Cal i fornia l icensed company "sheldon Lehrer i l ,  a sole proprietorship,

which was esLabl ished in 1963 or 1964 at 1154 NorLh hlestern Avenue, Los Angeles,

Ca l i fo rn ia .

4 .  Pet i t ioners  a l leged tha t  they  moved to  Ca l i fo rn ia  in  1965.  In  1967

they purchased a home at 4819 Bruges Avenue, Woodland Hi l ls,  Cal i fornia and in
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July,  1972 sold their  home and purchased another home in Los Angeles,

Ca l i fo rn ia .  She ldon Lehrer  had a  se l le r ' s  permi t  f rom the  Ca l i fo rn ia  S ta te

Board of Equal izat ' ion dated November, 1969 which permit ted him to engage in the

bus iness  o f  se l l ing  tang ib le  persona l  p roper ty  a t .4819 Bruges  Avenue,  Wood land

Hi l l s ,  Ca l i fo rn ia .  Sa id  p roper ty  was insured in  Ca l i fo rn ia .  She ldon Lehrer

a lso  d id  bus iness  in  Mex ico ,  and in  Cent ra l  and South  Amer ica .

5. At the hearing, pet i t ioners'  representat ive submitted amended New York

State income tax nonresident returns for 1970 and 1971, together with amended

un incorpora ted  bus iness  tax  re tu rns  fo r  sa id  years .  A l loca t ion  o f  bus iness

income and expenses to New York State for each year resulted in the computat ion

of overpalrments and requested refunds.

6. Pet i t ioners offered no documentary or other substant ial  evidence to

show tha t  Mr .  Lehrer  had a  regu la r  p lace  o f  bus iness  ou ts ide  New York  S ta te .

They also fai led to substant iaLe the basis upon which income and expenses were

al located to New York State. Pet i t ioners al leged that the books and records

were  des t roved in  a  f i re .

CONCLUS]ONS OF tA\,J

A. That pet i t ioners Sheldon Lehrer and Helen Lehrer fai led to sustain

their  burden of proof imposed by sect ion 689(e) of the Tax Law to show that

during the years at issue, they had abandoned their  New York domici le and

es tab l i shed a  bonaf ide  res idence in  the  Sta te  o f  Ca l i fo rn ia .  That  pe t i t ioners

also fai led to sustain their  burden of proof to show that they did not spend

more than 30 days in New York State during 1970 and I97I.  Therefore,

pet i t ioners Sheldon Lehrer and Helen Lehrer were resident individuals of New

York State within the meaning and intent of  sect ion 605(a) of the Tax Law and

20 NYCRR 102.2.
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B.  That  sec t ion  707(a)  o f  the  Tax  law prov ides  in  par t  tha t  " I f  an

un incorpora ted  bus iness  is  car r ied  on  bo th  w i th in  and w i thout  th is  s ta te . . .

there shal l  be al located to this state a fair  and equitable port ion of the

excess of i ts unincorporated business gross income over i ts unincorporated

bus iness  deduct ions .  I f  the  un incorpora ted  bus iness  has  no  regu la r  p lace  o f

bus iness  ou ts ide  th is  s ta te ,  a1 l  such excess  sha l l  be  a l loca ted  to  lh is  s ta te" .

Sec t ion  707(b)  o f  the  Tax  Law prov ides  tha t r rThe por t ion  a l locab le  to  th is

staLe may be determined from the books of the business".  Therefore, in view of

Lhe fact that no books or records were presented which showed an al locat ion of

business income and expenses and there was no proof of a regular place of

bus iness  w i thout  the  s ta te ,  no  a l loca t ion  is  permiss ib le .

C. That the pet i t ion of Sheldon Lehrer and Helen Lehrer is denied and the

not ices  o f  de f ic iency  issued Apr i l  12 ,  7974 are  sus ta ined.

DATED: Albany, New York

APR 0I 1gg2
STATE TAX COMMISSION

k*


