
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

MaxweII  Lazarus

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income &
UBT under Article 22 & 23 of the Tax Law and
Earnings Tax on Nonresidents under Ti t le U of the
Administrat ive Code of Citv of New York for the
Y e a r  1 9 7 6 .

MFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Maxwel l  Lazarus, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Maxwel l  lazarus
1 l^ ia11 St.
Ft.  Lee, NJ 07024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t i -oner.

Sworn to before me this
29th day of January, 1982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

( , ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  29 ,  I9B2

Maxwel l  Lazarus
1  W a l I  S t .
F t .  L e e ,  N J  A 7 A 2 4

D e a r  M r .  L a z a r u s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Lawr atry proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone l l  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive
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STATE OF NEI,{ YORK

STATE TAX COI'IMISSION

In  the Mat ter  of  the Pet i t ion

o f

MAXWET,I I,AZARUS

fo r  Redeterminat ion  o f  Def ic ienc ies  or  fo r
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law and Earnings Tax on Nonresidents
under Ti t le U of the Administrat ive Code of
City of New York for the Year 7976.

DECISION

Pet i t ioner ,  Maxwel l  Lazarus ,  1  Wal l  S t ree t ,  For t  Lee,  New Jersey  07424,

f i led a pet i t ion for redeterminat ion of def ic iencies or for refund of personal

income and unincorporated business taxes under Art ic les 22 and 23 of the Tax

law and Earnings Tax on Nonresidents under Ti t le U of the Administrat ive Code

of  C i ty  o f  New York  fo r  the  year  1976 (F i le  No.  25868) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer '  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York  on  Apr i l  30 ,  1981 a t  1 :15  P.M.  Pet i t ioner ,  MaxweI I  Lazarus '  appeared pro

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  Levy ,  Esq. ,

o f  c o u n s e l ) .

ISSI.IE

l . /hether pet i t ioner is ent i t led to al locate business income generated from

his act iv i t ies as a conmercial  pr int ing broker to sources within and without

the City and State of New York and, i f  so ent i t led, has he properly substant iated

the respect ive al locat ion factors.

FINDINGS OF'FACT

1. Pet i t ioner,  MaxwelL Lazarus, t imely f i led both a New York State fncome

Tax Nonresident Return and City of New York Nonresident Earnings Tax Return for
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the year L976 on Apri l  14, 1977. He did not f i le a New York State unincorporated

bus iness  tax  re tu rn  fo r  sa id  year .

2. The 1976 New York State Income Tax Nonresident Return f i led by pet i t ioner

repor ted  to ta l  Federa l  income o f  $9r553.00  and a l loca ted  approx imate ly  50

percent of said Federal  income to New York sources. Page 2 of said return was

not compl-eted by pet i t ioner,  including Schedule A-2, Al locat ion of business

income to New York State. The amount reported by pet i t ioner as total  Federal

income of $9,553.00 actual ly represents Federal  taxable income computed by

subt rac t ing  i temized deduct ions  o f  $3r702.00  and exempt ions  o f  $3 ,000.00  f rom

a d j u s t e d  g r o s s  i n c o m e  o f  $ 1 6 , 2 5 5 . 0 0 .

3. The City of New York Nonresident Earnings Tax Return reported net

earnings from self  emplo5rment of $5 ,420.0A. Pet i t ioner computed this amount by

a l loca t ing  33  percent  o f  se l f  employment  income o f  $16,255.00  to  New York  C i ty

sources. The one-third al locat ion factor was determined by using the 3 factor

formula basis found on Page 2, Schedule B of the New York City return. Pet i t ioner

ut i l ized only one of the three factors (gross sales) in arr iv ing at the one-third

a l l o c a t i o n  f a c t o r  ( $ 1 8 , 1 5 9 . 0 0  N Y C  g r o s s  s a l e s  d i v i d e d  b y  $ 5 5 , A 4 7 . 0 0  t o t a l  g r o s s

s a l e s ) .

4. On November 3, 1978, the Audit  Divis ion issued to pet i t ioner a Statement

of Audit  Changes wherein his al locaLions of business income to sources outside

New York State and New York City were disal lowed in fuI I .  Said business income

was deemed taxable in i ts ent i rety for personal income tax, unincorporated

business tax and New York City nonresident earnings tax purposes. Accordingly,

a  Not ice  o f  Def ic iency  was issued to  pe t i t ioner  on  February  7 ,  1979 assess ing

addit ional New York City nonresident earnings tax of $92.66 plus interest.  A

second Notice of Def ic iency was issued on March 18, 1981 assessing addit ional
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New York State personal income tax of $391.90 and addit . ional New York Staf,e

un i -ncorpora ted  bus iness  tax  o f  $412.80 ,  fo r  a  to ta l  tax  due o f  $804.70 ,  together

w i th  in te res t .

5.  At the hearing held herein counsel for the Audit  Divis ion conceded

tha t  the  persona l  income tax  due o f  $391.90 ,  as  assessed in  the  March  18 ,  1981

Notice of Def ic iency, must be withdrawn since the statute of l imitat ions for

assessment  had exp i red  pr io r  to  the  issuance o f  sa id  no t ice .

6. During the year at issue pet i t ioner earned income from his act iv i t ies

as a commercial  pr int ing broker.  The net.  prof i t  f rom these act iv i t ies, as

shown on Federa l  Schedu le  C,  amounted to  $16,255.35 .  Pet i t ioner  ma in ta ined an

off ice in New York City at the pr int ing shop of Metropol i tan Print ing Services,

Inc . ,  655 Avenue o f  Amer icas .  Sa id  o f f i ce  cons is ted  o f  a  desk  ( fo r  wh ich

pet i t ioner reimbursed Metropol i tan $25.00 per month) ,  a telephone and f i l ing

cabinets. Pet i t ioner was responsible for payment of the telephone charges

along with the expense for an answering service. The business card ut i l ized by

pet i t ioner l isted only the New York City address.

7 .  Pet i t ioner  a lso  worked ou t  o f  an  o f f i ce  mainLa ined in  h is  persona l

residence in New Jersey. This off ice consisted of a desk, telephone, t l lpewri ter

and f i l ing cabinets. Business mai l  was received at both the New York City and

New Jersey off ices. For the year pr ior to the year at issue pet i t ioner was a

member of the Fort  Lee Chamber of Commerce, however,  i t  is not known whether

said membership was maintained for the year 7976.

8. Pet i t ioner est. imat.ed that one-half  of  his t ime was spent in New York

whi le the remaining port ion was spent in New Jersey and that approximately

one-half  of  his business income r, i ras earned in New York. No documentary or

other substant ial  evidence vras adduced to support  pet i t ionerts claimed 50
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fac to r  f o r  C i t y  pu rposes .
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for State purposes and the claimed one-third al location

CONCI,USIONS OF LAW

A. That pursuant to Finding of Fact "5",  supra, the port ion of the Not ice

of Def ic iency dated March 18, 1981 relat ing to the imposit ion of New York State

personal income tax of $391.90 is cancel led due to the expirat ion of the

s ta tu te  o f  l im i ta t ions  fo r  assessment .

B. That al though pet i t ioner may have maintained a regular place of

business outside Ners York for income al locat ion purposes, he has fai led to

sustain his burden of proof [Tax Law sect ions 689 (e),  722 and Tit le U

sec t ion  IJ46-39.0(e) ]  to  subs tan t ia te  tha t  the  a l loca t ion  fac to rs  were  computed

in accordance with the al locat ion provisions contained in the law. ISect ion

6 3 2 ( c )  o f  t h e  T a x  L a w  a n d  2 0  N Y C R R  1 3 1 . 1 3 ,  s e c t i o n s  7 0 7 ( b ) , ( c )  o r  ( d )  o f  t h e

T a x  l a w  a n d  2 0  N Y C R R  2 0 7 . 3 , 2 0 7 . 4  o r  2 0 7 . 5  a n d  s e c t i o n s  U 4 6 - 4 . 0 ( b )  o r  ( c )  o f

T i t l e  U .  l

C. That the pet i t ion

in Conclusions of Law "A"

a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JAN 2 9 19BZ

t-s

S O

o f

and

Maxwell Lazarus

that. ,  except as

granted to the extent indicated

granted, the pet i t ion is in

STATE TAX COMMISSION

l,ra-,
SIDENT


