
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Nicholas laRocca AFFIDAVIT OF UAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal fncome
Tax under Art ic le 22 of the Tax Law for the years
t967 - 7969.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of Xarch, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Nicholas laRocca, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Nicholas LaRocca
309 23rd  St -
Union City,  NJ

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postar service within the State of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26Lh day of March, 1982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Nicholas LaRocca

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the years
L957 - L969.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 7982, he served the within not ice of Decision by
cert i f ied mai l-  upon Howard B. Presant the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid v/rapper addressed as fol lows:

Howard B. Presant
Stein, Joseph & Rosen
222 South l{arginal Rd.
Fort  lee, NJ 07024

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said lyrapper is the
Iast known address of the representat ive of the pet i t ioper.

Sworn to before me this
26th day of March, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 1982

Nicholas LaRocca
309 23rd  St .
Union City, NJ

Dear  Mr .  laRocca:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Howard B. Presant
Stein, Joseph & Rosen
222 Sortt}r Marginal Rd.
Fort  t ree, NJ 07024
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion
o f

l^Jarren J. & Sydel le Kaps

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal fncome
Tax under Art ic le 22 of the Tax law for the years
7967 -  1969.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn
26th

/

to before ne this
day  o f  March ,  7982.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon lr larren J.  & Sydel le Kaps, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

htarren J. & Sydel le Kaps
34 C lover  S t .
Tenaf ly,  NJ 07670

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

addressee is  the  pe t i t ioner
wrapper is the last known address

)
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

lr/arren J. & Sydelle Kaps

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the years
1967 - 1969.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly swornn deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not ice of Decision by
cert . i f ied mai l  upon l{arren J. Kaps the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Warren J. Kaps
39 Hudson St .
Hackensack, NJ 07601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent fut ther says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
26th day of March, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 1982

hlarren J. & Sydel le Kaps
34 C lover  S t .
Tenaf ly,  NJ 07670

Dear  Hr .  &  Mrs .  Kaps :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Warren J. Kaps
39 Hudson St .
Hackensack, NJ 07601
Taxing Bureau's Representat ive



STATE OF NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NICHOI,AS LA ROCCA

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Arti-cLe 22
of the Tax Law for the Years 1967. 1968 and
t 9 6 9 .

In the Matter of the Pet i t ion

o f

WARREN J. and SYDELIE KAPS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 7967, 1968 and
1 9 6 9 .

DECISION

Peti t ioner,  Nichoras LaRocca, 3o9-23rd street,  Union ci ty,  New Jersey,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 7967, 1968 and 1969

( F i l e  N o .  0 1 0 8 8 )

Pet i t ioners ,  l {a r ren  J .  and Syde l le  Kaps,  34  C lover  S t ree t ,  Tenaf ly ,  New

Jersey A7670, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

7967,  1968 and 7969 (F i le  No.  01091) .

A combined formal hearing in the above matter was held at the off ices of

the State Tax Commission, Two World Trade Center,  New York, New York, on the

February  16 ,  1977 a t  1 :15  P.M.  be fore  Harvey  Baum,  Hear ing  Of f i cer .

Pet i t ioner Nicholas LaRocca appeared by Stein and Ohrenstein, Esqs. (Arnold J.

Hof fman,  Esq. ,  o f  counse l ) .  ! , la r ren  J .  Kaps ,  Esq.  appeared pro  se  and fo r  h is
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wife,  Sydel le Kaps. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Al fred

Rubenste in ,  Esq.  ,  o f  counse l ) .

A cont inued hearing in the above matters was held at Two World Trade

Center ,  New York ,  New York  on  December  20 ,  L977 a t  1 :15  P.M.  be fore  Harvey

Baum, Hearing Off icer.  The pet i t ioners appeared by Stein, Rosen and

Ohrens te in ,  Esqs .  (Howard  B.  Presant ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion ,

appeared by  Peter  Cro t ty ,  Esq.  (Lawrence Stevens ,  Esq. ,  o f  counse l ) .

ISSI]ES

I.  Whether the law partnership of Stein, Abrams and Rosen conducted

business both within and without the State of New York during the years in

i s s u e .

I I .  I {hether pet i t ioner Nicholas LaRocca was an employee of or a partner in

the f i rm of Stein, Abrams and Rosen.

I I I .  Whether the al locat ion formula used to al locate partnership income of

Stein, Abrams and Rosen both within and without the State during the years in

issue was proper .

IV. Whether pet i t ioner Nicholas LaRocca performed any services in the

State of New York during the years in issue.

V. l r /hether the al locat ion with respect to pet i t ioner Warren J. Kaps

during the years in issue was proper.

FINDINGS OF FACT

1.  On March  26 ,  1973,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against Nicholas LaRocca for the years 1967.- 1968 and 1969 in the amount of

$ 1 , 4 4 3 . 5 4  p l u s  p e n a l t y  o f  $ 4 0 . 4 1  a n d  i n t e r e s t  o f  $ 3 2 6 . 0 2  f o r  a  t o t a l  o f  $ 1 , 8 0 9 . 9 7

Peti t ioner Nicholas LaRocca t imely f i led a pet i t ion with respect to said

def ic iencv .
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2 .  0n  March  26 ,  1973 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against Warren J. and Sydel le Kaps for the years 1967, 1968 and 1969 in the

a m o u n t  o f  $ 3 , 0 0 6 . 1 5  p l u s  i n t e r e s t  o f  $ 6 5 0 . 7 0  f o r  a  t o t a l  o f  $ 3 , 6 5 6 . 8 5 .  S a i d

pet i t ioners  t ime ly  f i led  a  pe t i t ion  w i th  respec t  to  sa id  de f ic iency .

3. Nicholas LaRocca and Mr. and Mrs. Kaps were nonresidents during the

years  in  i ssue.

4. Stein, Abrams and Rosen, a partnership engaged in the pract ice of law,

maintained off ices located in New York, New York and Jersey City,  New Jersey

before ,  dur ing  and a f te r  the  taxab le  years  in  i ssue,  i .e .  7967,  1968 and 1959.

The f i rm was or iginal ly organized in New Jersey about L928 or 1929. In the

ear ly  1960 's  the  f i rm dec ided to  es tab l i sh  a  New York  o f f i ce  to  p rov ide  serv ices

for a major cl ient located in Phi ladephia, Pennsylvania. The New York off ice

also faci l i tated expansion of the f i rm with the intent of  developing a corporate

pract ice by including attorneys experienced in securi t i -es, tax and corporate

mat te rs .

5. The partnership tax returns both for Federal  and New York State bear

the name. "Stein, Abrams and Rosen". However,  Lhe f i rm let terhead carr ied the

name "Stein & Rosen" and indicated that the f i rm had off ices in New York, New

Jersey and l , r lashington, D. C .

6. The partnership and personal income tax returns were previously

exanined on a f ie ld audit  for the years 1965 and 1966. Subsequent ly,  a desk

audit  made adjustments in the f i rm's al locat ion of income attr ibutable to

sources within and without New York for the years 7967, 1968 and 1969 based

upon the f ie ld audit  f indings for the pr ior years.

7. In Lhe years 1965 and 1966 aLI income for both off ices was recorded in

one set of  books shown on one partnership tax return f i led under the name
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"Stein, Abrams & Rosen". Al though the 1965 partnership return and accompanying

schedules bear the name "Stein, Abrams & Rosen" with the address '1522 Fif th

Avenue, New York, New York",  a Form 2758 (Appl icat ion for Extension of Time to

Fi le) bears the same f i rm name with the address "26 Journal Square, Jersey

City,  New Jersey".  The f i rrn also f i led one partnership return for the years

7967r 1968 and 1969. However,  separate books and records were maintained for

New Jersey cases and New York cases.

8. During the years in issue, l larren Kaps attended to certain management

affairs,  part icular ly the Bookkeeping Department that was maintained in New

York. Mr. Kaps signed the partnership tax returns. He al located income to New

York or New Jersey on the basis of "where the work was done, where the cl ient

was located and the nature of the work involved." Mr. Kaps was admitted to

pract ice law in the states of New York and New Jersey during the years in

issue. On the 1967 partnership return Mr. Kaps is shown as a ful l  partner with

a  cap i ta l  account  fo r  the  year  end ing  January  31 ,  1968 o f  $19,353.00 .

9. The f i rm included attorneys admitted to pract ice only in the State of

New York, at torneys admitted to pract ice only in the State of New Jersey and

attorneys admitted to pract ice in both jur isdict ions. The schedule of deduct ions

attached to the 1961 partnership return indicates that the New Jersey office

r{as a comparat ively smal l  operat ion. FICA expense, Federal  unemployment tax

expense and sa la r ies  (o ther  than payments  to  par tners )  and wages o f  $166r363.00

were  a l l  a l loca ted  en t i re ly  to  New York .  Of  assoc ia t ion  dues  to ta l l ing  $3r578.00

for  the  f i sca l  year  end ing  January  31 ,  1968,  on ly  $242.00  was a l loca ted  to  New

Jersey .  Rent  a l loca ted  to  New York  was $51,914.00  wh i le  tha t  a l loca ted  to  New

Jersey  was on ly  $3r800.00 .  Enter ta inment ,  p romot ion  and t rave l  o f  $3r991.00
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was en t i re ly  a l loca ted  to  New York .  Of  the  to ta l  "o ther  deduc t ions"  o f  $90,341.00 ,

fo r  f i sca l  year  end ing  January  31 ,  L968,  $82,803.00  was a l loca ted  to  New York .

10. The smal l  s ize of the New Jersey off ice and the al locat ion of income

on the basis of the si tus of each transact ion indicate that the al locat ion of

income within and without New York on the partnership returns did not ref lect

ac tua l  income fo r  serv ices  per fo rmed a t  each o f f i ce .  The a l loca t ion  was

designed to conform to New Jersey Supreme Court rules regarding sharing fees

for legal services regarding New Jersey matters and was not designed to ref lect

the locat ion where these services were performed. The actual expenses for the

f i rm indicated that most services during the years in issue were performed

through the New York Off ice.

11. Pet i t ioner Nicholas LaRocca was admitted to the pract ice of law in the

State of New Jersey only.  Mr. LaRocca was associated with the Journal Square,

Jersey City,  New Jersey, of f ice of the f i rm for about 20 years. When the f i rm

dec ided to  have a  New York  o f f i ce  as  we l l  as  a  New Jersey  o f f i ce ,  Mr .  LaRocca

was placed in charge of the New Jersey off ice, pursuant to an oral  agreement.

He was l isted as a partner on the New York stat ionery with an aster isk indicat ing

that he was not admit ted to pract ice in New York. Mr. LaRocca test i f ied he

received a monthly check plus a bonus at the end of the year.  Withholding or

social  securi ty taxes were noL withheld from the payments received by Mr.

LaRocca. The partnership returns indicated payments were rnade to Mr. LaRocca

as a partner devot ing ful l  t ime to the business and showed a capital  account

for him with a beginning balance and an increase at the end of the year.

Mr. laRocca performed no services within the State of New York during the

years  in  i ssue.
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12. The desk audit ,  upon which the def ic iencies for the years in issue

were made against the pet i t ioners, adjusted the al locat ion of partnership

distr ibut ions to sources within and without the State of New York in accordance

with an al locat ion computat ion developed on a f ie ld audit  for the pr ior years

1965 and 1'966. I t  was determined that the off ice-to-off ice al locat ion used on

the returns did not adequately ref lect New York income. The auditor decided

that the three factor formula would be more equitable in accordance with 20

NYCRR 131.13(b) .  The fo rmer  representaL ive  fo r  pe t i t ioners  ob jec ted  to  the  use

of the three factor formula. The object ion was treated as an appl icat ion for

an al ternate computat ion. After review of addit ional information the a1loca-

t ion computat ion was modif ied by including in the average percentages a fourth

factor for t ime spenL by partners within and wiLhout the State of New York.

The desk audit  used the formula developed on f ield audit  to compute the al loca-

t ion of partnership income for the years in issue.

13. The partnership of Stein, Abrams and Rosen conducted business both

within and without the State of New York during the tax years in issue.

CONCI,USIONS OF IAW

A. That pet. i t ioner Nicholas LaRocca was not an employee, but rather a

partner in the partnership of Stein, Abrams and Rosen during the years in

issue. He was not treated as an employee for payrol l  purposes. There was no

proof that he was under the direct supervision and control  of  any pr incipal.

B. That Sect ion 637 of the Tax Law provides, in part ,  that in determining

New York adjusted gross income of a nonresident partner of any partnership,

there shal l  be included only the port ion derived from or connected with New

York sources of such partner 's distr ibut ive share of i tems of partnership
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income, gain, loss and deduct ion enter ing into his federal  adjusted gross

income, as such port ion shal l  be determined under regulat ions of the tax

commission consi-stent with the appl icable rules of sect ion six hundred thir ty-tno.

C.  That  sec t ion  632 o f  the  Tax  Law prov ides ,  in  par t ,  tha t  i f  a  bus iness

trade, profession or occupat ion is carr ied on part ly within and part ly without

this St.ate, as determined under regulat ions of the tax commission, the i tems of

income, gain, Ioss and deduct ion derived from or connected with New York

sources shal l  be determined by apport ionment and al locat ion under such regula-

t i o n s .

D.  That  Income Tax  Regu la t ions  (20  NYCRR 131.L3(b) )  p rov ide  in  par t ,  tha t

i f  the  books  and records  o f  a  bus iness  do  no t  d isc lose  to  the  sa t is fac t ion  o f

the Tax Commission the proport ion of the net amount of the i tems of income

gain, loss and deduct ion attr ibuLable to the act iv i t ies of the business carr ied

on in  New York ,  such propor t . ion  sha l l  be . . .de termined by  mul t ip ly ing  (1 )  the

net amount of the i tems of income, gain, Ioss and deduct ion of the business by

(2) the average of the folrowing percentages: ( i )  property percentage; ( i i )

payrol l  percentage and ( i i i )  gross income percentage, commonly known as the

Lhree fac to r  method.  20  NYCRR 131.21  prov ides  fo r  o ther  methods  o f  a l loca t ion .

E. That the al locat ion formula used by the Audit  Divis ion to al locate

partnership income of Stein, Abrams and Rosen both within and without the

State of New York during the years in issue was neither unreasonable nor

arb i t ra ry ,  bu t  p roper .

F. That the al locat ion of the distr ibut ive share of partnership income of

the nonresident partners Nicholas LaRocca and ldarren Kaps attr ibutable to New

York sources was neither arbi trary nor unreasonable but proper within the
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intent and meaning of sect ion 632 of the Tax Law and 20 NYCRR 131.13 and

1 3 1  . 2 1 .

G. That the pet i t ion of Nicholas LaRocca is hereby denied and the Not ice

o f  Def ic iency  issued aga ins t  h im dated  March  25 ,  1973 in  the  amount  o f  $11443.54 ,

plus penalty and interest is sustained.

H. That the pet i t ion of Warren J. and Sydel le Kaps is hereby denied and

the  Not ice  o f  Def ic iency  issued March  26 ,  1973 in  the  amount  o f  $31006.15  p lus

in te res t ,  i s  sus ta ined.

DATED: Albany, New York

MAR 2 6 1982
COMMISSION


