
STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

Alexander & Grace Landi

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

AFFIDAVI:I OF HAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decis: ion by
cert i f ied mai l  upon Alexander & Grace Landi,  the pet i t ioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Alexander & Grace landi
P . 0 .  B o x  3 9 9
Cornwal1, NY 12518

and by deposit ing sarDe enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exclusive care and cuitody of
the united states Postar service within the state of New york.

That deponent further says thatrnat deponent turther says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrappe/ is the last known address
of the petitioner. /' --\ -/-)

Sworn to before me this
3rd day of  January,  1983.

' / < l r -  
r r ) , r . / 4 . ,  1 , . , , ' / ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alexander & Grace Landi
AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over L8 years of age, and that on
the 3rd day of January, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  P. Herzog the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  P. Hetzog
27 4 l(ad,ison Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal  Service within the state of New york.

That. deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth

of the representat. ive of the pet i t i

the representat ive
said wrapper is the

Sworn to before me this
3rd  day  o f  January ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 3, 1983

Alexander & Grace landi
P . O .  B o x  3 9 9
Cornwal l ,  NY 12518

D e a r  M r .  &  M r s .  l a n d i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert P. Herzog
27 4 l{,ad,ison Ave.
New York, NY 10016
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIEXANDER IANDI and GRACE LANDI

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  law fo r  the  Year  1976.

DECISION

Pet i t ioners ,  A lexander  Land i  and Grace Land i ,  P .0 .  Box  399,  Cornwal l ,  New

York  12518,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  on  fo r  re fund

of personal income tax under Art ic le 22 of the Tax law for the yean 1976 (Fi1e

N o s .  3 0 0 4 8  a n d  3 0 5 0 8 ) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

lhe off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  5 ,  7982 a t  9 :00  A.M.  Pet i t ioners  appeared w i th  Rober t  P .

Herzog, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Paul Lefebvre,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  h lhether the Department of Taxat ion and Financers Answer to the Perfected

Peti t ion fai ls to cornply with 20 NYCRR 607.6(a)(2),  thereby rendering said

Answer, the evident iary hearing and the Not ice of Def ic iency nul l  and void.

I I .  Whether pet i t ioner Alexander Landi was domici led in and taxable as a

res ident  o f  New York  fo r  the  1976 tax  vear .

FINDINGS OF FACT

1 .

Res ident

New York

Peti t ioner Grace Landi t imely f i led a

Return on Apri l  L0, 7977 .  PeLit ioner

State personal income tax return for

1976 New York State

Alexander landi did.

the  year  7976.

Income Tax

not f i le a
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2. 0n March 3, 1980, the Audit .  Divis ion issued separate not ices of def ic iency

to pet i t ioners. The not ice issued against Grace landi set forth an addit ional

tax due of $91.54, plus interest,  whi le the not ice issued to Alexander landi

asserLed tax  due o f  $2  1632.64 ,  p lus  in te res t .  Bo th  o f  the  a fo rement ioned no t ices

of def ic iency were based on a Statement of Audit  Changes dated Feb.ruary 14, 1980,

wherein the fol lowing explanat ion was given:

"When a husband and wife file a joint. Federal return and separate New
York State returns they must use Forn IT-2011208 using column A & B
to report  their  income.

Your 1976 personal income tax l labi l i ty has been computed frorn
information obtained from the fnternal Revenue Service under authori-
zat ion of Federal  Law Sect ion 6103(d) of the Internal Revenue Code."

3. At the hearing held herein, the Audit  Divis ion stated that the def ic iency

issued to Grace Landi was premised on the shifting of two exemptio.ns fron the

computat ion of her taxable income to the computat ion of Alexander Landirs

taxable income. I t  was further stated that i f  Mr.  landi was found not to be

required to f i le a New York State return, then the def ic iency issued against

Mrs. Landi would be of no effect.

4.  Pet i t ioner Alexander Landi was born and raised in the State of New

Jersey. For years pr ior Lo 7979, he l ived and worked almost exclusively in

New Jersey. During the tax year in guest ion (1976),  Mr. Landi was 62 years

o l d .

5. Alexander Landi f i rst  met his future wife Grace in Apri l ,  1974. At

that t ime, she was l iv ing in Cornwal l ,  New York, and he was l iv ing at 27 Oxford

Street,  Haledon, New Jersey. The residence located at 21 Oxford Street was a

two-family structure where Mr. Landi l ived with his adult  daughter on the f i rst

f loor,  whi le the second f loor f lat  was rented to others. Mr. landi had purchased
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th is  house somet ime in  the  ear ly  to  mid-1940 's ,  and he  t rans fer red  ownersh ip  o f

sa id  house t .o  h is  daughter ,  v ia  g i f t ,  in  7967 or  1968.

6 .  Dur ing  the  tax  year  in  quesL ion  and fo r  years  p r io r  there t .o ,  Mr .Land i

was involved in business as a contractor,  running the Lanist  Mi l lwr: ight Cont.ractors

Co.,  fnc. Mr. t randi ran this busi .ness out of an off ice located in the basernent

of the house at 21 Oxford Street,  Haledon, New Jersey.

7 .  In  Apr i l ,  1975,  A lexander  and Grace Land i  were  mar r ied  and moved in to

a  house owned by  Mr .  Land i  a t  P .0 .  Box  399,  Cornwal l ,  New York .  Mn.  Land i  had

purchased th is  house,  p r io r  to  meet ing  Grace in  Apr i l r  7974,  as  a  re t i rement

home since he l iked the area. Mr. landi test i f ied that,  af ter his marr iage to

Grace, i t  was his intent ion to reside permanently in Cornwal l ,  New York with

h is  new wi fe .

8 .  A f te r  l i v ing  in  Cornwal l ,  New York  t ' fo r  a  coup le  o f  monLhs" ,  Mr .  Land i

found i t  t .oo di f f icul t  to commute back and forth between Cornwal l  ,and Haledon,

New Jersey. He talked to his wife about the possibi l i ty of  moving to New

Jersey  so  as  to  enab le  h im to  be  c loser  to  h is  cont rac t ing  bus iness .  Mrs .  Land i ,

who had two school aged chi ldren from a pr ior marr iage, did not want to remove

her chi ldren from school unt i l  af ter their  graduat ion. Mr. Landi test i f ied

that.  he and his wife had a " l i t t le argument 'r  about moving to New Jersey.

Immediately thereafter,  pet i t . ioners separated and Mr. Landi lef t  the house in

Cornwal l ,  New York and moved back into the house in Haledon, New Jersey with

his daughter.  Pet i t ioners were not legal ly separated pursuant to a wri t ten

separa t ion  agreement .

9 .  For  a l l  o f  1976,  Mr .  Land i  l i ved  and worked in  New Jersey .  Except  fo r

a couple of day tr ips t .o Cornwal l ,  New York to check on the structural  condit ion

of the house, Mr. landi did not spend any t ime at said abode.



10. Pet i t ioner Alexander Landi

the house in Cornwall, New York and

th ings  tha t  the  house needed ' r .  Mr .

rental  of  the house in Haledon, New

of  the  u t i l i t v  b i1 Is .

-4 -

continued to pay

also gave money

Landi also gave

Jersey  and a lso

the real estate taxes on

to Grace Landi to "pay for

his daughter money for his

contribuled toward payment

11. In 7976, pet i t ioner Alexander Landi purchased a new automobi le which

he registered in New Jersey. He was registered to vote and voted :Ln the State

of New Jersey and maintained bank accounts only within New Jersey. Mr. Landi

received al l  his mai l  in New Jersey, was a member of a union serving New Jersey

and, in 1976 arrd 7977, paid income taxes to the State of New Jerse'1 as a

res ident  ind iv idua l .

12. Pet i t ioner Alexander Landi staLed that when he moved from Cornwal l ,

New York back to Haledon, New Jersey in mid-1975, i t  was a move which was

permanent in nature. At the t ime he moved back to Haledon, he was not attempt-

ing  to  se l I  o r  l iqu ida te  h is  cont rac t ing  bus iness .  In  December ,  1978,  Mr .  Land i

l iquidated his contract ing business, ret i red, reconci led with Grac,e and moved

back into the house locat.ed in Cornwal l ,  New York.

13. Pet i t ioners argue that the Answer to the Perfected Pet i t ion does not

comply  w i th  20  NYCRR 607.6(a) (2 )  in  tha t  i t  does  no t :

a. ful ly and completely advise the pet i t ioner and the Commission of

the  Aud i t  D iv is ion 's  de fense,

b .  con ta in  a  spec i f i c  admiss ion  or  den ia l  o f  each mater ia l  a l lega t ion

of  fac t ,  and

c .  con ta in  anv  s ta tement  o f  fac ts .
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CONCTUSIONS OF IAW

A. That pet i t ioner 's argument to dismiss on the ground that the Answer to

the  Per fec ted  Pet . i t ion  fa i led  to  comply  w i th  20  NYCRR 601.6(a) (2 )  j . s  den ied .

The Rules of Pract ice and Procedure should not be regarded as mandatory but

directory only.  (Matter of  Sant.oro v.  State Tax Commission, Albanlr  County

Spec ia l  Term,  Conway,  J . ,  January  4 ,  7979. )

B. That pet i t ioner Alexander Landi was not domici led in or taxable as a

resident of New York State during the year 1976 within the meaning and intent

of sect ion 605(a) of the Tax Law then in effect and 20 NYCRR 102.2. That

pet i t ioner Alexander Landi was Laxable as a nonresident of New Yorl< for the

year 79761 however,  s ince he earned no income from New York sources during

said year,  he was not required to f i le a 1976 New York State incomr: Lax return.

C. That the pet i t ion of Alexander Landi and Grace Landi is g:ranted.

Accordingly,  the Not ice of Def ic iency issued to Alexander Landi is cancel led

pursuant Lo Conclusion of law "Btr,  supra, and the Not ice of Def ic iency issued

to  Grace Land i  i s  cance l led  pursuant  to  F ind ing  o f  Fac t  "3 t ' ,  supra .

DATED: Albany, New York

JAN 3 1983
ICTINC

STATE TAX ISSION


