
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Aleks Kurgvel

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1966 - 7974.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
17th day of September, 1982.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Aleks Kurgvel,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Aleks Kurgvel
4605 90rh sr .
Elmherst ,  NY 11373

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the United States Postal  Service within the State of New York.
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forth on said wrapper is the last known address

AUTHORIZED TC
oATHS f  U: : : : . : ;  l i -
( : T r , a n r -  - ' -

AD}JIIN
T1 r1Y I.ATV



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

September 17, L982

Aleks Kurgvel
4605 90th sr .
E lmherst ,  NY 11373

Dear Mr. Kurgvel:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi.ew at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureauts Representat ive



STATE OF NE!/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIEKS KURGVEI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax law for the Years 1966 through 1974.

DECISION

Pet i t ioner ,  A leks  Kurgve l ,  4605 90 th  St ree t ,  E l rnhurs t ,  New York  11373,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of.  the Tax law for the years 1966 through 1974

inc lus ive  (F i le  Nos.  I932I  and 21573) .

A  smaI l  c la ims hear ing  was he ld  be fore  A1 len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

N e w  Y o r k ,  o n  M a y  8 ,  1 9 8 1  a t . 9 : 1 5  A . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .  T h e  A u d i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Kev in  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner was domici led in,  and a residenL of,  New York State

during the years 1966 through 1974.

I I .  Whether  pena l t ies  pursuant  to  sec t ions  685(a) ( t )  and 685(a) (2 )  o f  the

Tax Law were properly imposed for the year 1972.

FINDINGS OF FACT

1.  Pet i t ioner ,  A leks  Kurgve l ,  t . ime ly  f i led  a  separa te  New York  S ta te

Income Tax Nonresident Return for the year 1973, whereon he reported no New York

taxab le  income or  tax  l iab i l i t y .  Sa id  re tu rn  was so  f i led  based on  peL i t ioner 's

content ion that he was a resident and domici l iary of l^ lashington, D.C. for the

ent ire period 7966 thxough September 7974. For taxable year 7974, pet i t ioner
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t imely f i led a separate New York State Income Tax Resident Return in conjunct ion

with a separate New York State fncome Tax Nonresident Return and a Schedule for

Change of Resident Status, wherein he indicated a change of residence to New

York  Sta te  e f fec t i ve  0c tober  1 ,  7974.  For  the  preced ing  years  a t  i ssuer  7966

through I972, the record shows no indicat ion of pet i t ioner having f i led New

York State returns, al though his wife,  Salme E. Kurgvel,  did in fact.  f i le

separate New York State resident returns for such years.

2. 0n December 28r 7973, the Audit  Divis ion issued two statements of audit

changes to pet i t ioner wherein he was held to be a domici l iary and resident of

New York State for Lhe years 1966 through 7972. Accordingly,  two not ices of

def ic iency were issued against pet i t ioner under Lhe same date. One asserted

p e r s o n a l  i n c o m e  t a x  o f  $ 1 , 8 5 8 . 7 5  f o r  t h e  y e a r s  7 9 6 6 ,  7 9 6 7 , 1 9 6 8  a n d  1 9 6 9 ,  p l u s

in te res t  o f  $556.01 ,  fo r  a  to ta l  due o f  $21414.76 ,  wh i le  the  second no t ice

a s s e r t e d  p e r s o n a l  i n c o m e  t a x  o f  $ I r 9 7 2 . 0 5  f o r  t h e  y e a r s  7 9 7 0 , 1 9 7 1  a n d  1 9 7 2 ,

p e n a l t i e s  f o r  1 9 7 2  o f  $ 2 1 7 . 3 4 ,  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( f )  a n d  6 8 5 ( a ) ( 2 )  o f .

the Tax law, for fai lure to f i le a return and fai lure to pay the tax determined

to  be  due,  respec t ive ly ,  p lus  in te res t  o f  $195.04 ,  fo r  a  to ta l  due o f  $21384.43 .

3 .  0n  March  28 ,  1977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner,  wherein he was held to be a domici l iary and resident of

New York  S ta te  fo r  the  years  1973 and I974.  Accord ing ly ,  a  Not ice  o f  Def ic iency

was issued in conjunct ion with said statement assert ing personal income tax of

$ 1 , 9 4 1 . 2 7 ,  p l u s  i n t e r e s t  o f  $ 3 9 1 . 0 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 3 3 2 . 3 0 .  T h e  d e f i c i e n -

cies for al l  years at issue herein were I 'based on the decision of the

Sta te  Tax  Commiss ion  da ted  March  5 ,  !973,  fo r  the  tax  years  1962,  1963,  1964

and 1965", which held pet i t ioner to be domici led in New York State and subject.

to New York State personal income tax as resident.
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4.  0n  l la rch  24 ,  7974,  pe t i t ioner  pa id ,  under  p ro tesL ,  the  fu l1  de f ic ienc ies ,

inc lus ive  o f  pena l t ies  and in te res t ,  o f  $4 ,799.19  fo r  the  years  1966 th rough

r972 .

5.  For  the  years  1966 th rough 1972,  pe t i t ioner  and h is  w i fe  f i led  jo in t

Federa l  re tu rns ,  whereon pe t i t ioner  e i ther  l i s ted  h is  address  as  Wash ing ton ,

D.C.  o r  the  body  o f  the  re tu rn  made re fe rence to  Wash ing ton ,  D.C.  as  be ing  h is

res idence.  0n  a l l  such  re tu rns ,  pe t i t ioner 's  w i fe  repor ted  a  New York  address .

6 .  Pet i t ioner ,  A leks  Kurgve l ,  was  born  in  1904 in  Es ton ia ,  a  smal l

country on the Balt ic Sea in Europe. In 1940, at age thir ty-f ive, he was

compel led to f lee Estonia as a matter of  sel f-preservat ion since he was a

commissioned off icer of the Estonian Armed Forces and, as such, he had refused

to secret ly col laborate with the occupying Soviet authori t ies as their  spy.

7 .  During World War I I ,  pet i t . ioner worked against the Soviet Union as an

in te l l igence o f f i cer  fo r  two European armies .  Fo l low ing  the  war ,  he  and h is

family became displaced persons in Idest Germany and l ived in temporary camps

for displaced persons. Since he had admitted that he had borne arms against

the Soviet Union during the war,  the United States immigrat ion authori t ies

des ignated  h im an undes i rab le  person fo r  immigra t ion  purposes .  In  1950,  he

al lowed his eldest son, who was eighteen years of age at the t ime, to accept

a col lege scholarship and immigrate alone to the United States, specif ical ly

South  Caro l ina .  In  1952,  pe t i t ioner 's  w i fe  and minor  son were  a lso  a l lowed to

immigrate to the Unit .ed States as the result  of  pet i t ioner issuing an aff idavi t

consent ing to their  immigrat ion, recognizing that he may be permanently separated

from them. 0n their  arr ival  into the United States, pet i t ioner 's wife and son

establ ished residence in Long Island City,  New York, where they leased an apartnent.
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8. In September 1951, whi le in West Germany, pet i t ioner accepted employment,

under contract,  with an agency of the United States Government.  In February,

1953,  pe t i t ioner 's  employer  t rans fer red  h is  du ty  ass ignment  to  Wash ing ton ,

D.C.  For  secur i ty  reasons ,  he  was proh ib i ted  f rom hav ing  h is  fami ly  jo in  h im

for several  years. Pet i t ioner spent a few days with his wife and son in New

York on his way to l ,Jashington, D.C.

9 .  0n  ar r i va l  in  Wash ing ton ,  D.C. ,  pe t i t ioner  leased a  la rge  fu rn ished

room in a pr ivate residence owned and occupied by an elderly couple. He was

granted use of the bathroom and ki tchen faci l i t ies on the premises. These

accommodations const i tuted his f i rst  permanent home subsequent to his f leeing

Estonia and he cont inued rent ing the room unt i l  h is ret i rement in 1974.

10 .  0n  May 13 ,  1958,  pe t i t ioner  was gran ted  Un i ted  Sta tes  c i t . i zensh ip .

Prior to such t ime his wife was granted ci t izenship.

11. Al though the ban againsL br inging his family to Washington, D.C. had

been l i f ted  dur ing  the  la te  1950 's ,  pe t i t ioner  cont inued to  l i ve  apar t  f rom

his family for f inancial  reasons, since he was str iv ing toward the goal of

eventual ly purchasing a house and i t  was f inancial ly unfeasable for his wife

to terminate her employment in New York.

12 .  In  1963,  pe t i t ioner  and h is  w i fe  purchased,  as  tenants  by  the  enL i re ty ,

a two family home in Elmhurst,  New York. Pet i t ioner 's wi- fe and youngest son

resided in one apartment and leased the other apartment.  The apartment his

wife and son occupied consisted of two bedrooms, one bathroom, l iv ing room and

kitchen.

13. During each year at issue, pet i t ioner spent nunerous days in New York

for the purpose of v is i t ing his family and maintaining the rental  property.

The number of days pet i t ioner spent in New York during each year at issue was
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in excess of thir ty but less Lhan one hundred eighty-three. When pet i t ioner

did vis i t .  his family in New York, pet i t ioner claimed that the only sleeping

faci l i ty avai lable to him rdas a couch in the l iv ing room.

74. In 1970, pet i t ioner and his wife purchased another house in Lakewood,

New Jersey where they intended to reside subsequent to his ret i rement.  The

house was si tuated in an area where a large Estonian cont ingent resided.

15. Pet i t ioner ret i red in 7974, and in October 1974 he moved to New York to

reside in the Elmhurst house with his wife.  Al though, at that t ime, he planned

to move into the Lakewood, New Jersey house short ly thereafter,  that plan did

not materialize. However, petitioner gave no explanation as to why they did

not move Lo New Jersey, and he current ly resides with his wife in New York

S t a t e .

16. Pet i t ioner contended that he was domici led in,  and a resident of,

Wash ing ton ,  D.C.  no t  on ly  fo r  the  years  a t  i ssue,  bu t  a lso  fo r  the  years

covered by  the  adverse  dec is ion  on  wh ich  the  de f ic ienc ies  here in  were  based.

He claimed that such pr ior decision was rendered against him based on facts of

his employment which he was prohibi ted from disclosing at the t ime. In a

letter to the State Tax Commission dated YIarch 24, 7974, he sLated, he had

consulted with lawyers to learn that technical ly the decision of the Tax

Commission is correct by the let ter of  the law.

I7. Pet i t ioner execuLed a wi l -1 1n \dashington, D.C. during 1964. Addit ional ly,

pet i t ioner voted and maintained a checking account in Washington, D.C. during

the years in issue. However,  he had voted previously in New York, but he

a l lowed h is  vo ter  reg is t ra t ion  to  be  cance l led .  He a lso  main ta ined jo in t  bank

accounts in New York and the only interest income reported on his Federal
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income tax returns was from New York banks.

l icense which he did not renew.

He had a New York Stat.e dr ivers

18.  Pet i t ioner  has  cha l lenged the  Tax  Commiss ion 's  p r io r  dec is ion ,  fo r

the years 7962 through 1965, for a var iety of reasons, and argued that such

decision is inappl icable to subsequent years due to di f ferences in t ime frame

and circumstances. Pet i t ioner has addit ional ly argued that the State tax

authori t ies have repeatedly caused delays and should be barred from col lect ing

any  de f ic iency  as  a  resu l t  o f  these de lays .

79. Pet iLioner has shown reasonable cause for his fai lure to f i le and pay

the Lax due for 1972.

CONCTUSIONS OF tAId

A. That,  in general ,  a domici le is the place which an individual intends

to be his permanent home -- the place to which he intends to return whenever

he may be  absent  [20  NYCRR I02 .2(d) (1 ) ] .  In  the  case o f  a  person domic i led  in

New York, the maintenance of a permanent place of abode in this State is alone

suff ic ient to make him a resident for tax purposes, even though he remains

outs ide  the  Sta te  fo r  the  en t i re  year  {20  NYCRR 702.2( " )1 .

B. That the domici le of a marr ied man is presumed to be at the place

where his fani ly resides. This does not mean Lhat a wife may elect the domici le

and thereby f ix the place of residence of the husband where she and the chi ld

may reside. The presumption is appl icable only when the husband selects the

domici le.  But the presumption may be overcorne by evidence showing the fact to

be otherwise, s ince i t  is actual residence coupled with the purpose and intent

that i t  shal l  be permanent,  without regard to the place of residence of the

family,  which, in the last analysis,  f ixes domici le.  The purchase of a dwel l ing

house in another state is some evidence, al though not at al l  conclusive, of  an
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intent to acquire a domici le in such state. The locat ion of one's employment

is by no means conclusive of domici le.  Nor does employment at a part icular

place br ing about a change of domici le where the intent ion to remain at that

place is contingent upon the permanency of the employment. (See 25 Arn Jur 2d

D o m i c i l e ,  $ S  8 5 ,  9 7  a n d  9 8 . )

C. That the facts adduced herein show that.  pet i t ioner,  Aleks Kurgvel,

intended his domici le to be New York State. His family resided in New York.

He and his wife purchased a home in this State. He made numerous vis i ts to

New York during the years at issue to vis i t  with his family and to maintain

the property.  There is insuff ic ient evidence to show pet i t ioner intended

Wash ing ton ,  D.C.  to  be  h is  domic i le .  He remained in  t /ash ing ton ,  D.C.  fo r

employnent purposes. Upon ret i rement,  he came to New York to l ive with his wife.

D. That the State Tax Commission has considered pet i t ioner 's arguments

and has found them to be without merit. His arguments nainly concern a challenge

of  the  pr io r  dec is ion .  Such a  cha l lenge cannot  be  made a t  a  hear ing .  Pet i t ioner rs

only recourse for review of a Commission decision is a judicial  review (sect ion

690(b)  o f  the  Tax  Law) .  The Commiss ion  may cons ider  such fac ts  w i th  re la t ion

to the taxes for other years as may be necessary to correct ly determine the tax

for a taxable year (sect ion 689 (g) of the Tax law) .  Pet i t ioner has not shown

that the facLs contained in the pr ior decision are inappl icable to subsequent

years. Pet i t . ioner 's argu.ment in reference to the Tax Department causing delays

is the same as arguing laches. In the Matter of Jamestown Lodge 1681 Loyal

0 r d e r  o f  M o o s e ,  r n c . ,  ( 3 1  A . D . 2 d  9 8 1 ) ,  i t  w a s  s t a t e d  t h a t  l a c h e s  m a y  n o t  b e

imputed to the State in the absence of statutory authori ty and this rule is

general ly appl ied in connect ion with tax matters.
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E.  That  pena l t ies  imposed under  sec t ions  685(a) ( f )  and (2 )  o f  the  Tax  law

for L972 are cancel led, s ince pet i t ioner has shown his fai lure to f i le New York

State income tax returns and pay the tax due was due to reasonable cause.

F. That.  the Audit .  Divis ion is directed to modify the not ices of def ic iency

in  accordance w i th  F ind ing  o f  Fac t  "4"  and Conc lus ion  o f  Law "E" ,  supra .

G. That the pet i t ion of Aleks Kurgvel is granted to the extent indicated

and in aII  other respects denied and the not ices of def ic iency are sustained as

modif ied by the Audit  Divis ion.

DATED: Albany, New York

SEP 1? 1982
fCTISG

STATE TAX COMMISSION


