
STATB OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Kenneth & Peggy Kriegel

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

Atr'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thal on
the 18th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth & Peggy Kriegel,  the pet. i t ioners in the within
proceedinE' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Kenneth & Peggy Kriegel
430 Johnson Ave.
Englewood, NJ A7f i1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusive c"te and cui lody of
the united st .ates Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  June,  1982.

addressee is  the  pe t i t ioner
wrapper is the last knoyn address
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STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

Kenneth & Peggy Kriegel
AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the year
7973 .

State of New York
County of Albany

_ Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 18th day of June, 7982, he served the within notice of Deiision by
certified mail upon Seymour Wissner the represeotative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Seymour Wissner
Hernan J. Dobkin & Co.
200 Madison Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuiiody of
the united states Postal service within the state of New york.

- , That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last kaown address of the representative of the petitioner.

/1

Sworn to before me this
18th day of June, 1982.

{ ,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

Kenneth & Peggy Kriegel
430 Johnson Ave.
Englewood, NJ 07637

Dear  Mr .  &  Mrs .  Kr iege l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administ.rative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Conrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Seymour Wissner
Herman J. Dobkin & Co.
200 Madison Ave.
New York, NY 10016
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH IG.IEGBI AND PEGGY IGIEGET

for RedeterminaLion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1973.

DECISION

Peti t ioners, Kenneth Kriegel and P"ggy Kriegel,  430 Johnson Avenue,

Eng lewood,  New Jersey  07631,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1973 (Fi Ie No. 22682).

A smal l  c lairns hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the Stat.e Tax Commission, Two World Trade Center,  New York,

New York ,  on  May 4 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  SeJrmour  Wissner

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi l l ,

E " q . . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner Kenneth Kreigel properly reported

share of a long-term capital  gain distr ibut. ion made by 7 Park

to the Schultz Management partnership.

I I .  Whether an adjustment made Lo partnership income of

his distr ibut ive

Avenue Company

$356 .22  was

proper .

I I I .  Whether  pena l t ies  imposed pursuant  to  sec t ions  685(u) ( t )  and 685(a) (Z)

o f  the  Tax  Law were  proper ly  asser ted .



:2-

FINDINGS OF FACT

1. 0n May 17, 1976 pet i t ioners Kenneth Kreigel and Peggy Kriegel unt imely

f i led a joint  New York State Income Tax Nonresident Return for the year 1973.

2. On JuIy 13, 1976 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein pet i t ioner Kenneth Kriegelts distr ibut ive share

of a long-term capital  gain distr ibut ion from the 7 Park Avenue Company partnership

to the Schultz Management partnership was increased from his reported amount of

$8 '590.00  to  $33,854.71 ,  based on  the  par tnersh ip  re tu rn  o f  7  Park  Avenue

Company. Addit ional ly,  an adjustment \ , ras made increasing pet i t ioners'  New York

partnership income by $356.22, such amount represent ing pet i t ioner Peggy

Kriegel 's distr ibut ive share derived from the partnership Schultz-39 Broadway

company, per said cornpany's partnership return. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioners on lTay 22, 1978 assert ing addit ional

personal and minirnum income tax of $1r985.21, penalt ies pursuant to sect ions

6 8 5 ( a ) ( 1 )  a n d  6 8 5 ( a ) ( 2 )  o t  t h e  T a x  L a w  o f  $ 6 7 9 . 7 0 ,  f o r  f a i l u r e  t o  t i m e l y  f i l e

their  return and fai lure to pay the tax determined to be due, respect ively,

p l u s  i n t e r e s t  o f  $ 6 1 1 . 0 6 ,  f o r  a  t o t a l  d u e  o f  9 3 , 2 7 5 . 9 7 .

3. During the year at issue, pet i t ioner Kenneth Kriegel and another

individual,  Al lan Kriegel,  were the sole partners in Schultz Management,  a New

Jersey investment partnership which operated on a f iscal  year ended March 31.

4. Schult.z Management was a general partner in 7 Park Avenue Company, a

real estate partnership. Pursuant to the f inal  New York State Partnership

Return of 7 Park Avenue Company for the period January 1 through September 30,

7972,  a  long- te rm cap i ta l  ga in  d is t r ibu t ion  o f  $75,394.71  was made to  Schu l tz

Management.
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5. Pet i t ioner contended that.  Schultz Management 's investment cost in

7 Park Avenue Company has increased over the years through transact ions which

were not ref lected on the books of 7 Park Avenue Company. Accordingly,  he

argued that SchuLtz l lanagement 's increased basis in i ts interest in 7 Park

Avenue Company properly reduced the long-term capital  gain distr ibut ion at

i ssue Lo  an  amount  wh ich  y ie lded a  d is t r ibu t ive  share  to  h im o f  $8 ,590.00 .

6. The transact ions which pet i t ioner argued had increased Schultz

Managementts basis in i ts investment in 7 Park Avenue Company arose from

pa}ments made to the estates of three deceased partners for their  interests in

Schultz Management.  The amounts paid to the estates, which were al located by

Schultz Management to each deceased partner 's interest in 7 Park Avenue Company,

were  purpor ted ly  in  excess  o f  the  inves tments  per  the  par tnersh ip 's  books .

Such excesses ,  pe t i t ioner  a rgued,  cons t i tu ted  proper  inc reases  to  the  par tnersh ip rs

basis of i ts interest in 7 Park Avenue Company as fol lows:

Amount of
Investment Per

Books of Schultz
Management

ALtr ibutable
To Each

Excess Amount
To Conform To
Market Value
Att ibutable

To Each

$  3 ,926 .97
10 ,869  . 30
3L ,959 .80

946 ,766 .0 r

Esta te  o f

Joseph Schultz
Lou is  J .  Kr iege l
Harry Schultz

Tota I

Tota l  Pa id

$  28 ,333 .33
52  ,  190  . 56
49 ,2g0 . I g

$129 ,814 .08

$24 ,406  .
4r ,32r .

42
26
39rl;32r:

$83,  o4B.  07

7 .  fn addit ion to the above transact ions, pet i t ioner contended that

Schultz Management purchased an addit ional 3 percent interest in 7 Park Avenue

Company from a then partner for the sum of $9 ,200.00 in January ,  1966. Pet i t ioner

argued that this transact ion also was not ref lected in the books of 7 Park

Avenue Company. However, the partnership return filed by 7 Park Avenue Company
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l isted Schultz Management as a general  partner having a 3 percent interest

and Schultz Management as a l imited partner having a 13 percent interest.

B. Pursuant to a br ief  submitted subsequent to the hearing held herein,

pet i t ioner conceded the adjustmenL of $356.22, result ing from an unreported

distr ibut ive share received by pet i t ioner Peggy Kriegel f rom SchuLtz-39

Broadway Company.

9 .  Pet i t ioners  d id  no t  es tab l i sh  tha t  the i r  fa i lu re  to  t ime ly  f i le  the i r

1973 personal income tax return and their  fai lure to pay the tax determined to

be due were the result  of  reasonable cause rather than wi l l fu l  neglect.

10. Pet i t ioners also stated that Internal Revenue Code sect ion 754 is not

pert inent in this matter and that 7 Park Avenue Company partnership did not,

at  the t ime Schultz ManagemenL paid out i ts former partners, elect a change in

basis as that addit ional depreciat ion might have been avai lable to that ent i ty.

CONCIUSIONS OF LAW

A.  That  sec t ion  743(a)  o f  the  fn te rna l  Revenue Code s ta tes :

"The bas is  o f  par tnersh ip  p roper ty  sha l l  no t  be  ad jus ted  as
the result  of  a transfer of an interest in a partnership by
sale or exchange or on the death of a partner unless the
e lec t ion  prov ided by  sec t ion  754 ( re la t ing  to  op t iona l
adjustment to basis of partnership property) is in effect
w i th  respec t  to  such par tnersh ip .  "

B. That an elect ion under sect ion 754 of the Internal Revenue Code could

have been made only in the case of the purchase of the 3 percent interest of

7 Park Avenue Company by Schultz Management.  However,  no such elect ion was

made. The payments made to the estates of the three deceased partners of

Schultz Management would have no effect on 7 Park Avenue Company, since they

were partners in Schultz Management and not partners in 7 Park Avenue Company.
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Therefore, no adjustment to the basis of partnership property of 7 Park Avenue

Company could be made.

C. ThaL since the property was an asset of 7 Park Avenue Company, the

basis of the property is the basis as shown on the books of 7 Park Avenue

Company. Since Schultz Management was the parLner in 7 Park Avenue Company,

Schultz Management has to report  i ts distr ibut ive share of the net long term

gain in Lhe same amount as distributed to it by 7 Park Avenue Company within

the meaning and intent of  sect ion 702(a) (2) of  the Intneral  Revenue Code and

Treas .  Reg.  sec t ion  I .702 '1 (2) .  There fore ,  no  ad jus tment  to  tha t  d is t r ibu t ion

can be made by Schultz Management or the individual partners of Schultz

Management,  s ince such distr ibut ion would f low direct ly from 7 Park Avenue

Company through Schultz Management to the individual partners.

D. That the adjustment to New York partnership income of $356.22 is

sus ta ined.

E.  That  the  pena l t ies  imposed pursuant  to  sec t ions  685( " ) ( t )  and 685(a) (Z)

of the Tax law are sustained.

F. That the pet i t ion of Kenneth Kriegel and Peggy Kriegel is denied and

the Notice of Def ic iency dated YIay 22, 1978 is hereby sustained, together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX C0MMISSION

JUN 1 B 1982
PRBSIDENT


