
STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Joseph B. Koppelman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r97 4.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph B. Koppelman, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph B. Koppelman
55 Edgemere  Dr .
A lber tson,  NY 11507

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t iL ioner .

Sworn to before me this
18 th  day  o f  June,  7982.

4

addressee is  the  pe t i t ioner
wrapper is t last known address

that the said
fo r th  on  sa id */"

'{-t



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18,7982

Joseph B. Koppelman
55 Edgemere  Dr .
A lberLson,  NY 11507

Dear  Mr .  Koppe lman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In  the l la t ter  of  the Pet i t ion

o f

JOSEPH B. KOPPEIMAN

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r  f o r
Refund of Personal Income Tax under ArLicLe 22
o f  t he  Tax  Law fo r  t he  Yea r  1974 .

DECISION

Pet i t i one r ,  Joseph  B .  Koppe lman ,  55  Edgemere  Dr i ve ,  A lbe r t son ,  New York

11507 '  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o f

personal  income tax under Ar t ic le  22 of  the Tax law for  Lhe year  7974 (EiLe No.

273s7) .

A formal  hear ing was held before Jul ius E.  Braun,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two hlor ld  Trade Center ,  New York,  New

York ,  on  June  2 ,  1981  a t  10 :45  A .M.  Pe t i t i one r  appea red  p ro  se .  The  Aud i t

D i v i s i on  appea red  by  Ra rph  J .  vecch io ,  Esq .  (Pa t r i c i a  B rumbaugh ,  Esq . ,  o f

counse l )  .

ISSI]ES

I .  Whether  pet i t ioner  has susta ined the burden of  proof  in  the substant ia t ion

of  the cost .  basis  of  real  property  subsequent ly  condemned.

I I .  i r thether  the ent i re condemnat ion award is  taxable as income.

FINDINGS OF FACT

1.  On November  10r  1977,  pe t i t ioner  s igned a  consent  f i x ing  per iod  o f

l imitat ion upon assessment of personal income taxes for the year ended December 31,

79J4 aL  any  t . ime on  or  be fore  Apr i l  15 ,  1979.

2 .  0n  Apr i l  5 ,  1979 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioner  in  the  amount  o f  $5 ,586.36 ,  inc lud ing  in te res t ,  based on  a  Sta tement
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of Audit  Changes previously sent to pet i t ioner wherein an adjustment was made

in the computat ion of income tax for 1974. Fi f ty percent of a condemnation

award of $54 1992.00 was added to income result ing in an increase of tax due of

$ 4 , 1 7 6 . 9 0 ,  p l u s  i n t e r e s t  o f  $ 1 r 4 A 9 . 4 6 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 5 8 6 . 3 6 .

3. The "Closing Statement of Col lect ion of Award" dated October 11, 1974

for the premises aL 2076 Clinton Avenue indicates that the total award to the

pet i t ioner  fo r  the  proper ty  v /as  $114r991.78  wh ich  inc luded in te res t  o f  $14r991.78 .

Sixty thousand dol lars ($60r000.00) was reported as ' fpreviously col lected" and

the amount of $54r99I.78 as "now being col lected".  Total  deduct ions were

$21299.83  fo r  a t to rneyrs  fee  and $11045.04  fo r  o ther  expenses  fo r  a  to ta l

o f  $3  ,34 t+ .87  .

4 .  On October  8 ,  1968 pe t i t ioner  pa id  $8 ,500.00  to  the  K ings  County

Savings Bank for the assignment to him personally of a mortgage on Lot 24 in

Block 3094 (ZO16 Cl inton Avenue).  A corporat ion in which pet i t ioner

was a pr incipal,  purchased said property for $100.00 upon foreclosure of the

morLgage.

5. Pet i t ioner offered into evidence a group of checks, none of which

could be related to expenditures to 2076 Clinton Avenue, Bronx, New York, the

subject of  the condemnation award. He also offered imnater ial  documents

relat ing to other property not related to the issue.

6. Pet i t ioner offered into evidence l ists of v iolat ions reported by the

Department of Buildings relating to the property subject to the condennation

and to other property.

7. Pet i t ioner did not of fer any documentary or other evidence which

shorsed the cost of property relating directly to the award. IIis 7974 State

income tax return was si lent as to said award. He did oot submit a copy of his
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f ede ra l  f o rm  1040 ,  schedu le  r tD? r  cap i t a l  ga ins  and  l osses  fo r  1974 ,  o r  any

dep rec ia t i on  schedu les  .

CONCLUSIONS OF LAW

A. That  pet i t ioner  Joseph B.  Koppelman fa i led to susta in the burden of

p roo f  imposed  by  sec t i on  689 (e )  o f  t he  Tax  Law in  es tab l i sh ing  a  cos t  bas i s  o f

the property  located at  2076 CJinton Avenue.

B.  That  gain on the condemnat ion award is  taxabfe income subject  to

capi ta l  gain t reatment .  However,  in terest  on an award paid by the condemning

author i ty  to  compensate the owner for  delay in  payment  is  not  par t  of  the award

and  i s  t axed  as  o rd ina ry  i n te res t  i ncome (T reasu ry  Regu la t i on  S1 .1033 (h ) -1 ) ;

that  in terest  on the award was erroneously taxed as a capi ta l  gain.  However,

s i nce  c la im  was  no t  asse r ted  a t  o r  be fo re  t h i s  hea r i ng ,  t he  Tax  Commiss ion  i s

p rec luded  f rom inc reas ing  the  de f i c i ency  ( sec t i on  689 (d ) (1 )  o f  t he  Tax  Law) .

C.  That  the pet i t ion of  Joseph B.  Koppelman is  denied and the Not ice of

De f i c i ency  i ssued  Ap r i l  5 ,  1979  i s  sus ta ined .

DATED: Albany, New York

JUN 1 B 1982
ATE TAX COMMISSION

fua
SIDENT

SSIONER

COMMI


