
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Marvin Kitman
AFFIDAVIT OT UAITING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the Years
r97 r - r97  4 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of Apri l ,  L982, she served the within not ice of Decision by
cert i f ied mai l  upon Marvin Kitman, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed .
a s  f o l l o w s :

Marvin Kitman
147 Crescent  Ave.
Leon ia ,  NJ  07605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the excfusj-ve care and custody of
the United States PosLal Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2nd day  o f  Apr i l ,  7982.

that the said addressee is the pet i t ioner
forth on said l rrapper is the last known address
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STATE OF I\IETd YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

llarvin Kitman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Years
t97t-L974

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Terr i  S. Feinstein the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r4rrapper addressed as fol lows:

Ter r i  S .  Fe ins te in
Kleinberg, Kap1an, Wolf f  & Cohen
551 Fif th Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2nd day  o f  Apr i l ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  2, l9B2

Marvin Kitman
147 Crescent  Ave.
Leonia, NJ A7605

Dear Mr. Ki tman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX CO}IMISSION

cc:  Pet i t ioner 's  Representa t ive
Ter r i  S .  Fe ins te in
Kleinberg, Kaplan, Wolf f  & Cohen
551 Fif th Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARVIN KITMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1971 through 1974.

DECIS]ON

Newsday, fnc. dur ing the

davs worked outside New York

Peti t ioner,  Marvin Kitman, 147 Crescent Avenue, Leonia, New Jersey 07605,

f i led a pet i t ion for redet.erminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the years 1971 through 1974

(Fi le No. 2A568) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York ,  on  Apr i l  28 ,  19B1 a t  1 :15  P.M.  Pet i t ioner ,  Marv in  K i tman,  appeared w i th

K le inberg ,  Kap lan ,  t {o l f f  &  Cohen,  P .C.  (Ter r i  s .  Fe ins te in ,  Esq. ,  o f  counse l ) .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,

o f  c o u n s e l ) .

ISSI]E

Whether days worked at

years  1971 Lhrough 1974 are

State for income al locat ion

home by pet i t ioner for

properly considered as

p u r p o s e s .

FINDINGS OF FACT

1. Pet i t ioner,  Marvin Kitman, together with his wife,  carol  Ki tman,

t imely f i led joint  New York State nonresident income tax returns for the years

1971 and 1972.  For  the  years  1973 and 1974 the  K i tman 's  t ime ly  f i led  separa te

nonresident income tax returns on combined forms IT-209.
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2. During the years at issue pet i t ioner was employed as a columnist by

Newsday,  Inc . ,  a  Long Is land da i l y  newspaper  w i th  i t s  p r inc ipa l  o f f i ce  a t  550

Stewart Avenue, Garden City,  New York. Pet i t ioner al located the wages he

received from Newsday, Inc. to New York State sources based on a percentage

which was determined by placing the number of days worked within New York over

the total  number of working days.

3. 0n JanuarY 26r 1975 pet i t ioner signed a consent extending the period

of l imitat ion upon assessment of personal income tax for the years 1971 and

1972 unt i l  one year after c lose of proceedings now pending for the tax year

I974. An ident ical ly worded consent was also signed by pet i t ioner for the

y e a r s  1 9 7 3  a n d  7 9 7 4  o n  J u I y  2 0 ,  1 9 7 6 .

4 .  0n  September  26 ,  1977,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a

Not ice  o f  Def ic iency ,  asser t ing  tha t  fo r  the  years  1971 th rough 1974 add i t iona l

persona l  income tax  o f  $4 ,L22.69  was due together  w i th  in te res t .  A  typewr i t ten

statement at the bottom of the Not ice of Def ic iency indicated that "The 1973

and 7974 overpaJrment  o f  $9 .14  and $72.A0 respec t ive ly  p lus  inLeres t  o f  $4 .86

t o t a r i n g  $ 2 6 . 0 0  d u e  y o u r  w i f e  w i l l  b e  a p p l i e d  a g a i n s t  t h i s  d e f i c i e n c y . . . ' r .

5.  The aforement. ioned Notice of Def ic iency was based on an explanatory

Sta tement  o f  Aud i t  Changes,  o r ig ina l l y  da ted  May 19r  1977,  where in  pe t i t ioner 's

a l loca t ion  o f  wage income rece ived f rom Newsday,  Inc . ,  based on  days  worked

within and without the State, was disal lowed in ful l .  Said disal lowance was

" . . .based on  f ina l  dec is ion  o f  the  Tax  Commiss ion  da ted  September  28 ,  1976,

concerning days worked at home".

6. Pr ior to his employment with Newsday, Inc. pet i t ioner was a wel l -known

free lance wri ter and journal ist  who worked out of his home. In December 1969,
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pet i t ioner  accepted fu l l - t ime employment  wi th Newsday,  fnc.  as the TV cr i t ic .

He was responsib le for  submit t ing approximately  5 columns per  week for  publ icat ion.

7. As a TV cr i t ic pet i t ioner was required to report  on every aspect of

television programing. In order to perforrn these dut ies i t  was necessary for

pet i t ioner to t i ratch many hours of television, of ten from 6 or 7 A.M. to after

midnight.  Pet i t ioner performed the major i ty of his services for Newsday, Inc.

at his personal residence located in Leonia, New Jersey. I t  was mutual ly

benef ic ial  and sat isfactory to both Mr. Ki tman and Newsday, Inc. to have

pet i t ioner work at home since Mr. Ki tman fel t  that he could not wri te creat ively

in a ster i le off ice atmosphere, not to mention the demanding hours involved,

and Newsday, Inc. fel t  that to have someone watching four televisions al l  day

long in a busy newsroom would have an extremely disrupt ive effect on the

o f f i c e .

8 .  Newsday,  Inc .  purchased and ins ta l led  in  pe t i t ioner 's  home four

television sets,  a special  antenna to improve recept ion, a "Quip" machine which

al lowed pet i t ioner to transmit  his columns to Newsday, fnc. v ia telephone and,

recent ly,  a video tape recorder and play back machine. Newsday, Inc. pays for

the repair  and upkeep of al l  of  the aforementioned equipment.

9 .  Newsday ,  I nc .  d i d  no t  p rov ide  pe t i t i one r  w i t h  o f f i ce  space  a t  i t s

Garden  C i t y  o f f i ce .  Mr .  K i tman  was  p resen t  i n  New York  f o r  Newsday ,  I nc .  a t

thei r  Garden Ci ty  of f ice for  occasional  in terv iews and conferences which

required no more than a por t ion of  one day per  week.

CONCLUSIONS OF LAI,I

A. That the services rendered by pet i t ioner at his home

were performed there by reason of his own convenience and not

necessity.  Accordingly,  the days worked at home by pet i t ioner

fo r  Newsday,  Inc .

fo r  the  employer 's

cannot be
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considered as days worked outside New York State for income al locat ion purposes

within the meaning and intent of section 632(c) of the Tax law and 20 NYCRR

131.16 (Burke  v .  Braga l in i ,  10  A.D.2d  654;  Page v .  S ta te  Tax  Commiss ion ,  46

A.D.2d 3411 S imms v .  Procacc ino ,  47  A.D.2d 1491 Whee ler  v .  S tu te_ fg :<_ le rnn iee ion ,

7 2  A . D . 2 d  8 7 8 ) .

B. That the services performed by pet i t ioner at his out-of-state home

could have just as easi ly been performed at Newsday's New York off ice.

P e t i t i o n e r r s  r e l i a n c e  o n  F a s s  v .  S t a t e  T a x  C o m m i s s i o n ,  6 8  A . D . 2 d , 9 7 7 ,  a f f ' d .  5 0

N.Y.2d  932 is  misp laced.  rn  Fass ,  ! l :p , re ,  i t  was  phys ica l l y  imposs ib re  to  se t

up the special ized faci l i t ies required by pet i t ioner in the employerrs New York

off ice. In the present case, however,  the special ized faci l i t ies required by

Mr. Ki tman could have just as easi ly been set up in the employer 's New York

o f f i ce  as  opposed to  pe t i t ioner 's  persona l  res idence.  In  Page v .  S ta te  Tax

Comnission, supra, the pet i t ioner therein, a staff  wri ter for a New York

employer,  worked pr imari ly out of  his out-of-sLate home because there was no

sPace provided in the employer 's New York off ice and due to the fact that

creat ive wri t ing was not easi ly accomplished in an off ice atmosphere. The

Appel late Divis ion opined that:

"However,  there is no evidence to establ ish that an off ice
not have been set up in such a manner as to make adequate space
avai labre for pet i t ionerrs work and f i res, and to insulate him
interrupt ions which might interfere with a proper atmosphere.r f

could

from
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of Marvin Kitman is

sustained, together

denied and the Not ice of Def ic iencv

with such addit ional interestdated September 26, 7977 is

as may be lawful ly due and owing.

DATED: Albany, New York

APR 0 Z 1982

COMMISSIONER

I  d issent .  I  am convinced that  the work act iv j - t ies of  th is  pet i t ioner  were

conducted at  h is  home because of  the necessi ty  of  h is  employer .  Employment
of  th is  nature could not  have been conducted at  an of f ice locat ion.  The fact

that  pet i t ionerrs home happened to be in  New Jersey should not  af fect  the out-
come of this decision. An employee who must r^rork at home is not required to

change h is  s tate of  domic i le  in  order  to demonstrate that  h is  work locat ion
is  chosen for  the necessi ty  of  h is  employer .  Thus,  i t  is  i r re levant  that  th is
pet i t ioner  theoret ica l ly  could have rsorked out  of  a New York res idence.  Under
the  pecu l i a r  f ac t s  o f  t h i s  spec i f i c  s i t ua t i on ,  I  wou ld  f i nd  f o r  pe t i t i one r ,

and therefore I  must  d issent .

ISSIONER


