
STATE 0F NEI,rt YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis & Roslyn Kirsch

for Redeterminat j-on of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Non-Resident
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the  Years  1975 and 1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert . i f ied mai l  upon Louis & Roslyn Kirsch, the pet i t ioners in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Lou is  &  Ros lyn  K i rsch
40 Love l l  Rd.
New Roche l le ,  NY 10B04

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

that the
forth on

L
s a i d  a d d r e s s e e  i

AFFIDAVIT OF MAIIING

the pet i t ioner
he last known addresssai3 wrapper is.

That deponent further says
herein and that the address set
o f  the  peL i t ioner .

Sworn to before me this
14th day of December, 1982.

I{IS?ERAUTHORIZED TO ̂ dfi
g1t!!-PURSUANT r0
SECTION 174

TAX I,AW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis & Roslyn Kirsch

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under Art ic le
22 of the Tax Law and New York City Non-Resident.
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the  Years  1975 and L976.

AFFIDAVIT OF UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat. ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur E. Eisman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arthur E. Eisman
E i s m a n  &  C o . ,  P . C .
2001 Palmer Ave.
Larchmont,  NY 10538

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

addressee s the representative
set  for th

i
o aid wrapper is the

of the representat ive o he pet i t i

Sworn to before me this
14 th  day  o f  December ,  1982.

AUTHORIZED TO A
OATHS PURSUANT TO
SECTION 174

INISTER
IAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

louis & Roslyn Kirsch
40 Love l l  Rd.
New Roche l le ,  NY 10804

D e a r  M r .  &  M r s .  K i r s c h :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the StaLe Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / i  (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Arthur E. Eisman
E i s m a n  &  C o . ,  P . C .
2001 Pa lmer  Ave.
Larchmont,  NY 10538
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLLer of the Pet i t ion

o f

IOUIS KIRSCH AND ROSIYN KIRSCH

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
City Non-Resident Earnings Tax under Chapter
46, Ti t le U of the Administrat ive Code of Lhe
Ci ty  o f  New York  fo r  the  Years  1975 and 1976.

DECISION

Pet i t ioners ,  Lou is  K i rsch  and Ros lyn  K i rsch ,  40  love l l  Road,  New Roche l le t

New York 10804, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal income tax under Art ic le 22 of the Tax Law

and New York City non-resident earnings tax under Chapter 46, Ti t le U of the

Administrat ive Code of the City of New York for Lhe years 1975 and 1976 (Fi le

No.  28755) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  January  18 ,  7982 a t  10 :45  A.M.  Pet i t ioner  appeared by  Ar thur  E .

Eisman, CPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Angelo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSI.]ES

I.  Whether pet i t ioners are required to increase their  Federal  adjusted

gross income by pet i t ioner Louis Kirsch's share of the New York State and New

York City unincorporated business tax deduct ion taken on the 1975 partnership

return of Spanro Sales Company.
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I I .  Whether  $13,333.00  repor ted  as  a  long te rm cap i ta l  ga in  fo r  1975 shou ld

proper ly  be  t rea ted  as  ord inary  income.

I I I .  l^Jhether certain employee business expenses claimed for 1975 and 1976

were personal in nature and accordingly not properly deduct ible.

IV. Whether a distr ibut ion to peLit ioner Louis Kirsch from Norwich Industr ies

Prof i t  Sharing Trust is excludable from gross income for 1976 al though such

distr ibut ion was rol led over to an individual ret i rement account later than

the 60 day t ime l imit  prescr ibed under Sect ion 402(a)(5)(c) of  the Internal

Revenue Code.

FINDINGS OF FACT

1.  Lou is  K i rsch  (here ina f te r  pe t i t ioner )  t ime ly  f i led  jo in t  New York

State income tax resident returns with his wife for the years 1975 and 1976.

2. 0n November 13, 1978 the Audit  Divis ion issued a Statement of Audit

Changes to peLit ioners wherein, as the result  of  a f ie ld audit ,  the fol lowing

contested adjustments were made pursuant to schedule of audit  adjustments

a t tached there to :

(a )  1975 New York  t .o ta l  income was increased by  $5 ,190.00 ,
said amounL represent ing pet i t ionerrs share of the New York State
and New York City unincorporated business tax deduct ion taken on
the 1975 partnership return of Spanro Sales Company.

(b) Reported net long term capital  gain for 1975 was reduced
by $13,333.00 .  Sa id  amount  was de termined to  represent  commiss ions
received and accordingly treated as ordinary income.

(c )  A  1975 deduct ion  c la imed fo r  t rave l  expenses  o f  $5 ,258.00
was d isa l lowed in  fu l1  as  persona l .  Add i t iona l l y ,  ad jus tments
were made disal lowing half  of  the 1975 amounts claimed for promo-
t ional expenses, auto expenses and depreciat ion expense (auto)
a s  p e r s o n a l .

(d) 1976 deduct ions claimed for promotional expenses of
$31124.00 ,  au t .o  expenses  o f  $ f  ,448.00 ,  and te lephone expense
o f  $ 1 r 0 3 1 . 0 0  w e r e  d i s a l l o w e d  i n  f u t l  a s  p e r s o n a l .
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(e) A 1976 prof i t  sharing trust fund distr ibut ion of
$3 ,957.50  was he ld  par t ia l l y  taxab le  as  ord inary  income and
part ial ly taxable as capital  gain since pet i t ioner "did not
meet the 60 dav roII  over".

In addit ion to the aforesaid contested adjustments, other adjustments

were made which were ei ther uncontested or resulted from the aforesaid adjust-

ments  ( i .e .  ad jus tments  to  min imum income tax ,  mod i f i ca t ion  fo r  a l locab le

expenses  and cap i ta l  ga in  mod i f i ca t ion) .  An ad jus tment  o f  $661667.00  fo r

1,976, which resulted in the assert ion of New York City non-resident earnings

tax, was not contested by pet i t ioner and accordingly wi l l  not be addressed in

the f indings contained herein.

3. On August 2, 1979 the Audit  Divis ion issued a Not i-ce of Def ic iency

aga ins t  pe t i t ioners  asser t ing  New York  S ta te  persona l  income tax  o f  $41566.36 ,

Iess  a  c red i t  aga ins t  min imum income tax  fo r  1975 o f  $559.32 ,  p lus  New York

Ci ty  non- res ident  earn ings  tax  o f  $433.34 ,  fo r  a  to ta l  tax  de f ic iency  o f

$4r440.38 .  Pena l t ies  and in te res t  were  add i t iona l l y  asser ted  to ta l ing  $1 ,795.52 .

Sa id  pena l t ies  were  imposed pursuant  to  sec t ions  U 46-35.0(a)  and U 46-35.0(c )

of Chapter 46, Ti t le U of the Administrat ive Code of the City of New York for

fai lure to f i le a ci ty return and underest imation of tax respect ively.  The

Notice of Def ic iency herein was t imely issued for taxable year 1975 since

pet i t ioner had executed a consent form extending the period for assessment

wi th  respec t  t o  sa id  yea r  t o  Ap r i l  15 ,  1980 .

4 .  P r i o r  t o ,  and  du r i ng  the  ea r l y  pa r t  o f  1975 ,  pe t i t i one r  was  engaged

in act iv i t ies as a garment  salesman for  Spanro Sales Company (Spanro) ,  a New

York  pa r tne rsh ip ,  and  Norw ich  Indus t r i es ,  I nc .  (No rw ich ) ,  a  New York  co rpo ra t i on .

Pe t i t i one r  he ld  a  f i f t y  pe rcen t  i n te res t  j - n  each  o f  sa id  en t i t i es .

5.  0n  June 30 ,  1975 pe t i t ioner  so ld  h is  in te res ts  in  sa id  en t i t ies  and

simultaneously terminated his aff i l iat ions therewith.
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6. Pet i t ioner contended that.  s ince he was not a partner in Spanro at

t ine the partnership return was f i led, he is not required to increase

Federal  adjusted gross income by any port ion of the unincorporated business

deduct ions taken on Spanro's 1975 partnership return.

7 .  Spanro 's  1975 New York  S ta te  Par tnersh ip  Return  shows pet i t ioner 's

shares of the New York State and New York City unincorporated business taxes

w e r e  $ 2  1 9 5 2 . 7 9  a n d  $ 2 1 2 3 6 . 9 6  r e s p e c t i v e l y ,  f o r  a  t o t a l  o f  $ 5 r 1 B 9 . 7 5 .  S a i d

amount represents 25.6 percent of the total  unincorporated business tax

deduct ion taken by Spanro. Al though pet i t ioner held a 50 percent interest

in  Spanro ,  Schedu le  K  o f  sa id  re tu rn  ind ica tes  h is  percentage as  25 .6 .  Sa id

percentage appears adjusted based on pet i t ioner 's mid year terminat ion with

Spanro .

8 .  Pet i t ioner 's  Federa l  Schedu le

s t o c k  o n  J u I y  3 ,  1 9 7 5  f o r  $ 9 3 , 8 8 3 . 0 0 .

t e r m  c a p i t a l  g a i n  o f  $ 9 0 , 8 8 3 . 0 0 .

D fo r  1975 shows h is  sa le  o f  Norwich

Sa id  sa le ,  as  repor ted ,  y ie lded a  long

9. Pursuant to an agreement entered into on June 30, 1975 between pet i-

t ioner  and Norwich ,  the  sa les  pr ice  o f  sa id  s tock  was se t  a t  $801500.00 .  Such

agreement  a lso  prov ided fo r  pe t i t ioner 's  rece ip t  o f  $40r000.00  commiss ions

earned pr ior to June 30, 1975 to be paid " in si-x equal consecut ive monthly

ins ta l lments  o f  $61666.67 ,  w i t } l ,ou t  in te res t ,  commenc ing  August  1 ,  1975" .

10. Adjustments to business expenses for 1975 and 1976 were made on the

basis that such expenses l iere unrelated to pet i t ionerts business act iv i t ies

since he was not act ively engaged as a salesman for the last hal f  of  1975

and the ful l  year 7976. Travel expenses to Europe and Flor ida claimed for

1975 were disal lowed in ful l  on the basis that pet i t ioner had fai led to

es tab l i sh  a  bona f ide  bus iness  purpose fo r  such Lrave l .
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11. Pet i t ioner contended that dur ing the lat ter part  of  1975 and the

ful l  year 7976 he was act ively engaged in establ ishing a new perfume market ing

business, lark Group, Inc. No income was reported by pet i t ioner from Lark

Group, Inc. dur ing the years at issue. Travel expenses incurred for a tr ip

to Europe in October 1975 and subsequent tr ips to Flor ida, were undertaken,

pursuant to pet i t ioner,  in order to work on styles, inspect what was avai lable,

and keep abreast of what was going on. Mrs. Kirsch accompanied pet i t ioner on

h is  European t r ip .

72. Al though pet i t ioner submitted diar ies and receipts for the years

at issue, a bona f ide business purpose was not establ ished for the expenses

purportedly incurred.

13 .  Pet i t ioner  rece ived a  d is t r ibu t ion  o f  $154,023.01  f rom the  Norwich

Industr ies Prof i t  Sharing Trust on March 12, 1976. This amount was properly

rol led over to an individual ret i rement account within the 60 day period

prescr ibed under  In te rna l  Revenue Code Sect ion  402(a) (5 ) (c ) .  Accord ing ly

such distr ibut ion was excludable from gross income for 1976.

14 .  0n  Ju ly  13 ,  1976 a  second d is t r ibu t ion  o f  $3 ,957.50  was made to  pe t i -

t ioner from said fund. This distr ibut ion was not rol led over unt i l  December

30,  1976.  Accord ing ly ,  s ince  the  60  day  requ i rement  was no t  sa t is f ied ,  sa id

distr ibut ion was held taxable to the extent of 20 percent as ordinary income

and 80 percent as capJ"tal  gain.

15. Pet i t ioner contended that Federal  legislat ion was passed which extended

the required ro11 over period to December 31, 7918, thereby rendering the rol l

over of pet i t ioners July 13, 1976 distr ibut ion t imely,  and accordingly,  excludable

f rom gross  income fo r  1976.
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CONCTUSIONS OF IAW

A. That sect ion 6I2(b) of the Tax Law provides that there shal l  be added

to  Federa l  g ross  income:

(3) Income taxes imposed by this state or any other taxing
jur isdict ion, to the ext.ent deduct ible in determining federal
adjusted gross income and not credited against federal  income
t a x .

Accordingly,  pet i t ioner 's share of the New York State and New York

City unincorporated business tax deduct ions taken on the partnership return

o f  Spanro  must  p roper ly  be  added to  pe t i t ioner 's  federa l  g ross  income.

B. That since the agreement dated June 30, L975 provided for pet i t ioner 's

s a l e  o f  N o r w i c h  s t o c k  a t  a  s a l e s  p r i c e  o f  $ 8 0 , 5 5 0 . 0 0 ,  r a t h e r  t h a n  $ 9 3 1 8 8 3 . 0 0

as  repor ted  by  pe t i t ioner ,  the  d i f fe rence o f  $1 .3 ,333.00  is  deemed to  be  commiss ion

income, and as such, is properly treated as ordinary income.

C. That pet i t ioner has fai led to sustain his burden of proof required

pursuant t .o sect ion 689(e) of the Tax Law to show that the expenses adjusted

for 7975 arrd 1976 for t ravel,  promotional expenses, auto expenses, telephone

expenses and depreciat ion (auto) were ordinary and necessary business expenses

and attr ibutable to an income producing act iv i ty.  Accordingly,  the adjustments

to  sa id  expenses  are  sus ta ined.

D. That Internal Revenue Code sect ion 402(a)(5)(c) provides that with

respect to a qual i fy ing ro11 over distr ibut ion, " transfer must be made within

60 days of receiptr  for exclusion of such distr ibut ion from gross income for

the Laxable year in which paid.

E .  That  In te rna l  Revenue Code sec t ion  402(a) (5 ) (c ) ,  as  amended by  P.L .

95-458 S 4(d) ,  app l i cab le  to  taxab le  years  beg inn ing  a f te r  December  31 ,  L974

prov ides :
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(2) Val idat ion Of Certai tr  Attegpte4 RoIIo.r"r"
. t I

(A) Attempted to comply wiLh $Le .4equirements
or 403(a)(a) of the InternaL{}ev.d' t i . t re Code of
year  beg inn ing  be fore  Octobgr  1$ , ,1978,  and

(B) Fai led to meet the requiremenLs of such sect ion that al l
property received in the distr ibut. ion be transferred, such
sect ion (as amended by this sect ion) shal l  be appl ied by treat ing
any transfer of property made on or before December 31, 7978,
as i f  i t  were made on or before the 60th day after the day on
which the taxpayer received such property.

F. That pet i t ioner has fai led to sustain his burden of proof required

pursuant to sect ion 689 (e) of the Tax law to show that he had ini t ia l ly at tempted

to comply with sect ion 402(a)(S) of the Internal Revenue Code with respecL to

the  ro l lover  o f  the  Ju Iy  13 ,  1976 d is t r ibu t ion  o f  $3 ,957.50 .  Accord ing ly ,  the

amendment provided by P.L. 95-458 S 4(d) is deemed inappl icable and the adjust-

ment made with respect to such distr ibut ion is sustained.

G. That the pet i t ion of Louis Kirsch and Roslyn Kirsch is denied and

the Notice of Def ic iency dated August 2, 1979 is sustained together with such

addit ional penalt ies and interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX ISSION

DEC 141982
terrrc PRESIDENT

\

- I f  the taxpayer -

o f  sec t ion  402(a)  (5 )
1954 for a taxable

IK
ss l

N t^N'=.--_
IONER

COMMISSIONER


