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Aaron &

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
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of the Pet i t ion
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Chaye Kesserman

Defic iency or a Revision
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AFFIDAVIT OF MAITING

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the Bth day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Aaron & Chaye Kesserman, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Aaron & Chaye Kesserman
4 Enes lane
Monsey, NY 10952

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
8th day of September, 1982.

T0 TAX LAW

that the said addressee
forth on said wrapper

is  the pet i t ioner
the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

September 8, 7982

Aaron & Chaye Kesserman
4 Emes Lane
Monsey, NY 10952

Rabb i  &  Mrs .  Kesserman:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (Ste) 457-2070

Very truly yours,

STATE TAX COI'IMISSION

Petit ioner' s Representative

Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AARON KESSERMAN and C}IAYE KESSERMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of  the  Tax  Law fo r  the  Year  1974.

DECISION

Peti t ioners, Aaron Kesserman and Chaye Kesserman, 4 Emes Lane, Monsey, New

York  10952,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income tax under Art ic le 22 of the Tax Law for the year f974 (Fi le

N o .  2 $ A 5 )  .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 19 ,  1981 a t  11 :00  A.M.  Pet i t ioner  Aaron Kesserman appeared w i th

Ben D.  E isenberg .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

( A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether a casualty l  1o"" c laimed by pet i t ioners should be disal lowed on

the grounds that they have not shown that there was no possibi l i ty of  recovery

in the Lax year in quest ion.

FINDINGS OF FACT

1.  PeL i t ioners ,  Aaron Kesserman and Chaye Kesserman,  f i led  a  jo in t  New

York State Income Tax ResidenL Return for 1974.

I-  
The loss  a t  i ssue here in  i s  a  the f t  loss  and no t  a  casua l tv  loss  and w i l l
be  addressed as  such in  th is  dec is ion .



2. 0n June

Changes wherein,

m a d e :

1 6 ,  1 9 7 7 ,  t h e

as the result
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Audit .  Divis ion issued

of  a  desk  aud i t ,  the

a Statement of Audit.

fol lowing adjustments were

ITBM

Contribut.ions
Theft  Loss
Miscel laneous Deduct ions
Employee Business Expenses
New York Adjusted Gross Income

AMOI]NT
REPORTED ON

RETTJRN

$  2 ,360 .  oo
13 ,000 .00
3 ,384 .00
6,4go.oo

27  , 464 .00

CORRECTED
AMOT]NT

$  2 ,033 .00
-0 -

2  ,839  .  oo
4 ,615  . 00

27 ,964 .00

ADJUST}MNT

$  327 .00
13 ,000 .00

545  .00
1  , 875  . 00

500 .00

TorAt ADJUSTrENT $16,247.oo

Accord ing ly ,  
"  

Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioners  on

November 28, 1977 assert ing addit ional personal income tax due in the amount of

$ 6 7 5 . 2 8 ,  p l u s  i n t e r e s t  o f  $ 1 5 0 . 4 9 ,  f o r  a  t o t a l  d u e  o f  $ 8 2 5 . 7 7 .

3. At.  the hearing, the pet i t ioners conceded al l  Audit  Divis ion adjustments

other than the theft  loss.

4 .  The Aud i t  D iv is ion  d isa l lowed the  the f t  loss  o f  $13,000.00  on  the

ground that pet i t ioners had not shown there was no possibi l i ty of  recovery in

the  tax  year  in  i ssue.

5. At the hearing, pet i t ioners submitted a let ter s igned by Ernest

Seidenfeld and dated June 16, 1977 stat ing that:

"Receipt is hereby acknowledged of the sum of Ten Thousand
($10,000.00)  Do l la rs  wh ich  sum represents  in i t ia l  paynent  to
the undersigned for the fol lowing:

f"yrnuna by you of the further sum of $6,600.00 at the t ime
of closing of t i t le to the premises involved wi l l  ent i t le you to
an undivided 10% interest in and to the parcel involved in said
cont rac t .  t t

The payment of $10,000.00 was for the purchase of land in the Town of

Walki l l  known as the t tgarden apartment si tet ' .
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Pet i t ioners also submitted a receipt which showed that a second payment

was made to  Ernes t  Se idenfe ld  fo r  $5 ,000.00  fo r  the  purchase o f  fa rm land in

Upper Freehold Township. Pet i t ioners stated that they did not c laim a theft

loss  in  excess  o f  the  $13,000.00  (F ind ing  fo  Fac t  "4" )  c la imed on the i r  re tu rn

since their  New York taxable income was zero and no tax would be due.

6 .  Pet i t ioners  s ta ted  tha t  they ,  and o ther  inves tors ,  had pa id  Mr .

Se idenfe ld  mi l l ions  o f  do l la rs  to  purchase proper ty  and tha t  sa id  purchases  had

never taken place. They also stated that in May or the early part  of  June of

I974, \ f t .  Se idenfe ld  d isappeared w i th  the  money and tha t  law enforcement

author i t ies  were  in  search  o f  h im.  I t  was  pe t i t ioners  be l ie f  tha t  Mr .  Se idenfe ld

was in Cal i fornia, or had lef t .  the United States and was residing in South

Amer ica .

7. During the hearing, the Audit  Divis ion conceded there was an embezzlement,

buL asserted that pet i t ioners had not shown that the embezzlement had taken

place in 1974. Pet i t ioners stated that in 1974 Ernest Seidenfeld closed his

off ice in Monroe, New York, that Mr. Seidenfeld could not be found anywhere

since that t ime, and that hir ing a lawyer would be a waste of t ime and money

since there was no monev to col lect or recover.

CONCLUSIONS OF tAW

A. That the pet i t ioners have real ized a true economic loss that is

deduct ible.  That the deduct ion is al lowed despite the fai lure of pet i t ioners

to seek "compensat ionr ' .  The Audit  Divis ion attempted to expand the meaning of

t tcompensat iontt  f rom actual reimbursement to potent ial  reimbursementl  however,

such meaning is not supported by legislat ive history or even the Treasury's own

regulat ion which focuses on actual reimbursement (Sect ion 165 of the Internal

Revenue Code).  That to have the pet i t ioners seek legal act ion against a person



whose whereabouts and worth

of recovery is ni l  would be

1.16s-B(a) (z)1 .
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unknown and to incur expenses where the possibility

exercise in fut i l i ty ITreasury Regulat ion

1 S

an

B. That the pet i t ion of Aaron Kesserman and Chaye Kesserman is granted to

the extent of al lowing the theft  loss. That the Audit  Divis ion is hereby

directed to accordingly modify the Not ice of Def ic iency issued November 28,

7977;  and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts

den ied .

DATED: Albany, New York

SIP O B 1gB2
fCrrr'

STATE TAX COMMISSION


