
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stephen E. Kel ly

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1973.

AIT'IDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Stepshen E. Kel1y, the pet i t ioner in the within proceeding,
by encrosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Stephen E. KeIIy
755 Park Ave.
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before rne this
9 th  day  o f  Apr i l ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  7982

Stephen E. Kel ly
755 Park Ave.
New York, NY 10021

Dear  Mr .  Ke l l y :

Please take not ice of the Decisi"on of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
I,aw Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEPI{EN E. KEI,IY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1973.

DECISION

Peti t ioner,  Stephen E. Kel ly,  755 Park Avenue, New York, New York 10021,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r  the  year  1973 (F i le  No.  19318) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  Apr i l  30 ,  1981 a t  10 :45  A.M.  Pet i t ioner ,  S tephen E.  Ke11y,  appeared

pro se. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Andrew Haber

a n d  M i c h a e l  G i t t e r ,  E s q s . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner is ent i t led to a credit ,  pursuant to sect ion 620(a) of

the Tax law, for taxes withheld from his wages and paid to the State of New

Jersev .

FINDINGS OF FACT

1.  Pet i t ioner ,  S tephen E.  Ke l l y ,  t ime ly  f i led  a  7973 New York  S ta te

resident income tax return wherein he reported total  New York income of

$11r157.00 .  0n  sa id  re tu rn  pe t i t ioner  exc luded f rom to ta l  New York  income

l tages  o f  $11,676.10  rece ived f rom the  Barner t  Memor ia l  Hosp i ta l  Center

(hereinafter ' rBarnert"  )  .



- 2 -

2 .  0n  March  28 ,  1977 the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency assert ing that for the year 1973 addit ional personal income tax of

$861.80  was due together  w i th  in te res t .  Sa id  Not ice  o f  Def ic iency  was based on

an explanatory Statement of Audit  Changes, or iginal ly dated January 30, L976,

where in  repor ted  to ta l  New York  income was increased by  $11r468.00 .  Sa id

adjustment was computed by including in New York income wages received from

BarnerL  o f  $11,676.00 ,  less  a  $208.00  subt rac t ion  represent ing  a  mod i f i ca t ion

for state and local income tax refunds which pet i t ioner had fai led to take on

his return.

3 .  Dur ing  1973 pe t i t ioner  rece ived wages to ta l ing  $26,762.00 .  Of  th is

amount ,  $15r086.00  was der ived  so le ly  f rom New York  S ta te  sources ,  wh i le  the

remain ing  $11r676.00 ,  represent ing  the  wages earned f rom Barner t ,  was  der ived

ent irely from services performed in New Jersey. New Jersey Emergency

Transportat ion Tax of $603.85 was withheld from the Barnert  wages.

4 .  Pr io r  to  1973 pe t i t ioner  r^ ras  a  domic i l ia ry  o f  New York  S ta te ,

maintaining a pernanent place of abode at 46 East 65th Street,  New York, New

York. During 1973 peLit ioner cont inued to maintain his New York apartment,  but

also maintained an apartment for the ent ire year in Paterson, New Jersey, c lose

to the Barnert  Memorial  Hospital  Center.  Pet i t ioner concedes that he is

domici led in New York for the year 1973 and taxable as a resident individual

since his stay in New Jersey was for a l imited period (one year during a layoff

between his internship and residency programs) and since iL was always his

intent ion to return to New York.

5 .  Pet iL ioner  tes t i f ied  tha t  upon learn ing  o f  the  Aud i t  D iv is ion 's

intent ion to tax the wages received from Barnert ,  that he immediately f i led a

return with the State of New Jersey requesting a full refund of the tax



- 3 -

withheld on the grounds that he was a resident of said State and therefore not

taxable. FurLher Lest imony indicated that the aforementioned claim for refund

with the State of New Jersey was st i l l  pending. No documentary evidence was

submitted to support  the f i l ing of a return with the State of New Jersey or

veri fy that the refund claim is st i l l  pending.

6 .  On May 28 ,  1981,  28  days  a f te r  the  c lose  o f  the  hear ing  he ld  here in ,

pet i t ioner submitted a photocopy of a 1973 New Jersey Emergency Transportat ion

Tax Nonresident Return. Said return was executed by pet i t ioner on May 25, 1981

and repor ted  as  New Jersey  source  income the  wages o f  $111676.10  rece ived f rom

Barnert .  Total  New Jersey tax due shown on the return was $421.07 and, after

cons ider ing  New Jersey  tax  w i thhe ld  o f  $603.85 ,  a  re fund o f  $182.78  was shown.

7. Pet i t ioner 's Federal  and New York State income tax returns reported a

$41287.00  ad jus tment  to  income.  Sa id  ad jus tment  was compr ised o f  a  $900.00

exc lus ion  fo r  a  fe l lowsh ip  g ran t  and a  $3 ,387.00  deduct ion  fo r  employee

business expenses. The 1973 New Jersey return submitted as being f i led by

pet i t ioner on May 25, 1981 did not at tr ibute any of the employee business

expenses to the wages received from Barnert .

CONCI,USIONS OF IAI'

A .

sec t ion

Jersey

B .

s ince  a

derived

formula

That pet i t ioner is ent i t led to a resident tax credit ,  pursuant to

620(a) of the Tax law, for income taxes imposed by the State of New

on the wage income received from Barnert .

That pet i t ioner 's New Jersey income tax I iabi l i ty must be recomputedl

por t ion  o f  employee bus iness  expenses  o f  $3 ,387.00  are  cons idered

from or connected with New Jersey sources based on the fol lowing

X $3 ,387 .00$26 ,762 .00  (To ta l  Wages )  "  YJ
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C. That the pet i t ion of Stephen E. Kel ly is granted to the extent

indicated in Conclusions of Law "A" and "B",  supra, that the Audit  Divis ion is

d i rec ted  to  recompute  pe t i t ioner 's  l iab i l i t y  in  accordance w i th  sa id

conclusions, and that,  except as so granted'  the pet i t ion is in al l  other

respec ts  den ied .

DATED: Albany, New York

APR r) g 1gB2

STATE TAX COMMISSION

PRESIDENT


