
STATB OT NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Arthur J. Kalenda

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 0 .

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Arthur J.  Kalenda, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Arthur J.  Kalenda
167 Main  St .
hrest Seneca, NY 74224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26rh day of March, 7982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of
o f

Arthur J. AFFIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the year
1 9 7 0 .  :

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Richard G. Schwind the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard G. Schwind
1010 Chemical Bank Bldg.
Buffalo, NY 14202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addreasee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26th day of  March,  1982.

(-r'

the Petition

Kalenda
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 1982

Arthur J.  Kalenda
167 Main  St .
West Seneca, NY 14224

Dear  Mr .  Ka lenda:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t . igat ion Unit
Albany, New York 12227
Phone l f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard G. Schwind
1010 Chemical Bank BIdg.
Buf fa lo ,  NY 74202
Taxing Bureau's Representat ive



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ARTHUR J. KATENDA

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of the Tax law for the Year 7970.

DECISION

Pet i t ioner ,  Ar thur  J .  Ka lenda,  167 Main  St ree t ,  West  Seneca,  New York

74224, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of Lhe Tax law for the year 1970 (Fi Ie No.

73247).

A  smal l  c la ims hear ing  was he ld  be fore  Car I  P .  Id r igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Genesee Bui lding, One Llest Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  22 ,  1980 a t  1 :15  P.M.  Pet i t ioner ,

Arthur J.  Ka1enda, appeared with Richard G. Schwind, Esq. The AudiL Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSI]E

o f

o f

Whether pet i t ioner

Buffalo Ornamental Iron

is l iable for a penalty with respect to the

Works, Inc. to remit  l r i thholding tax during

fa i lu re  o f

1 9 7 0 .

FINDINGS OF FACT

L. Buffalo Ornamental  I ron [^/orks, Inc. (hereinafter Ornamental)  was a

f i rm loca ted  a t  BB-106 Beacon St ree t ,  Bu f fa lo ,  New York .  The Aud i t  D iv is ion 's

records indicated that Ornamental  withheld from i t .s employees New York State

persona l  income taxes  in  the  sum o f  $ I r724.03  dur ing  tax  year  1970,  and

remit ted $420.43 for that per iod. Subsequent ly,  Ornamental  was bi l led for the

ba lance due o f  $1r303.60 ,  a long w i th  pena l t ies  and in te res t .



- 2 -

2 .  0n  Ju Iy  29 ,  1974,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency ,

along with a Statement of Def ic iency, imposing a penalty pursuant to sect ion

685(g) of the Tax Law against pet i t ioner,  Arthur J.  Kalenda, in the amount of

$ 1 , 3 0 3 . 6 0  f o r  1 9 7 0 .

3. PeLit ioner was president and general  manager of Buffalo Ornamental

Iron Works, Inc. His responsibi l i t ies were to oversee the operat ions of

Ornamental .  In Apri l ,  1964, pet i t ioner,  on behalf  of  Ornamental  s igned a

securi ty agreement with Northern Financial  Corporat ion which is a factor ing

f i rm. He submitted a copy of a securi ty agreement for equipment dated May 10,

1968, which he signed on behalf  of  Ornamental  that replaced the agreement of

Apri l  7964. Pet i t ioner contended that f ron 1966 or 1967 al l  f inancial

operat ions of Buffalo Ornamental  I ron l {orks, Inc. were under the direct control

of Northern Financial  Corporat ion. AII  income of Ornamental  was senL to

Northern Financial  Corporat ion who deposited the money in i ts ohrn account.  Upon

requesL of the pet i t ioner or ei ther of the two other off icers of Ornamental ,

Northern Financial  Corporat ion would wire money to a bank upon which 0rnamental

would wri te checks for expenses and the payrol l .  Pet i t ioner further contended

that the last request for the total  payrol l  funds was denied and Northern

Financial  Corporat ion wired money only for the net payrol l .  No evidence l^ras

submitted to substant iate this arrangement.  Pet i t ioner also contended his case

was with the Internal Revenue Service and he could not obtain the information

without a subpeona, since said docunentat ion was in the f i le of one of the

other off icers of Ornamental .  Six months pr ior to Ornamental  being closed

(May,  1970) ,  pe t i t ioner  persona l ly  bor rowed $60r000.00  and inves ted  i t  in

Ornamental .



4. The Internal

o f f i c e r .

5 .  P e t i t i o n e r ,

respons ib le  o f f i cer ,

677 of the Tax Law a

required of employers

def ic iency  occur red .
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Revenue Service held Mr. Kalenda as a responsible

Arthur J.  Kalenda, argued that even though he was a

he should not be held responsible because under sect ion

third party could be designated to perform certain acts

and as such would supercede his authori ty at the t ime the

CONCLUSIONS OF LAW

A. That pet i t ioner,  Arthur J.  Kalenda, has fai led to sustain the burden

of proof imposed by sect ion 689(e) of the Tax Law to show he was not a person

required to col lect,  t ruthful ly account for and pay over New York State with-

ho ld ing  tax  due f rom Buf fa lo  Ornamenta l  I ron  Works ,  Inc .  fo r  1970.

B. That  sect ion 677 of  the Tax Law states in  par t  that  the employer  for

whom such f iduciary,  agent ,  or  other  person acts shal l  remain subject  to  the

p rov i s i ons  o f  l aw  ( i nc lud ing  pena l t i es )  app l i cab le  i n  respec t  o f  emp loye rs .

Without  making a determinat ion as to whether  Northern Financia l  corporat ion

wou ld  be  l i ab le  t o  a  pena l t y  unde r  secL ion  0S5(g )  o f  t he  Tax  l aw ,  based  on  the

designat ion of  th i rd par t ies to per form acts requi red of  employers,  th is

sect ion of  the Tax law does not  apply to pet i t ioner  s ince he was not  the

employer  but  was of f icer  of  the employer ,  Buf fa lo Ornamental  I ron l r lorks,  Inc.

Fur ther ,  i f  sa id sect ion c l id  appty,  i t  does not  prec lude the Audi t  Div is ion

from imposing a penal ty  upon pet i t ioner .

C. That pet i t ioner,  Arthur J.  Kalenda, was a person under a duty to

perform the task of col lect ing, t ruthful ly account ing for and paying over the

withholding taxes deducted from the wages of employees of Buffalo Ornamental
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I ron  Works ,  Inc .  fo r  the  year  a t  i ssue,  in  accordance w i th  sec t ion  685(n)  o f

the Tax Law.

D. That pet i t ioner did wi l l fu l ly fai l  or cause Buffalo Ornamental  I ron

Works ,  Inc .  to  w i l l fu l l y  fa i l  to  co l lec t ,  t ru th fu l l y  account  fo r  and pay  over

to New York State withholding taxes due from said corporat ion for the year

l97O; therefore, a penalty equal to the total  amount of unpaid withholdi-ng

taxes  v ras  proper ly  asser ted  aga ins t  h im,  in  accordance w i th  sec t ion  685(g)  o f

the Tax Law.

E. That the pet i t ion

Defic iency dated JuLy 29,

DATED: Albany, New York

6 b 'ig8z

of  Ar thur  J .  Kalenda is  denied and the Not ice of

1974  i s  sus ta ined .

tilAit

COMMISSION

ISSIONER


