
STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Petition
o f

James B. Hurlock & Margaret H. Hurlock
Donald P. Madden and Sarah D. Madden, and

Gwynne H. Wales and Janet M. Wales

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 2 .

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of November, 1982, he served the within not ice of Amended Decision
by cert i f ied mai l  upon James B. Hurlock & Margaret H. Hurlock, the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

James B. Hurlock & MargareL H. Hurlock
46 Byram Rd.
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of Ne,w York.

addressee is the pet i t ioner
I l t rapper is the last known address

Sworn to before me this
12th day of November, 1982.

AUT-IISBIZED TO ADMINISTER
CIATli5 PURSUANI T0 IAX IrAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 12,  1982

James B. Hurlock
46 Byram Rd.
Greenwich, CT

Margaret H. Hurlock

Dear  Mr .  &  Mrs .  Hur lock :

Please take not ice of the Amended Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly'  yours,

STATE TAX COMIIISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau' s Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

James B. Hurlock & Margaret H. Hurlock
Donald P. Madden and Sarah D. Madden, and

Gwynne H. Wales and Janet M. Idales

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of November, 7982, he served the within not ice of Amended Decision
by cert i f ied mai l  upon Gwynne H. Wales & Janet M. Wales, the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  $Jrapper  addressed as  fo l lows:

Gwynne H. Wales & Janet M. Wales
29 Oakwood lane
Greenwich, CT 06830

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said
fo r th  on  sa id

,AtrTIDAVIT OF MAIIING

is the petit ioner
the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
72th day of Novernber, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 12, 1982

Gwynne H. Idales & Janet M. Wales
29 Oakwood Lane
Greenwich, CT 06830

D e a r  M r .  &  M r s .  W a l e s :

Please take not ice of the Amended Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and muLst be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refurnd al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / t  (518) 457-2070

Very trul)r  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James B. Hurlock & Margaret H. Hurlock
Donald P. Madden and Sarah D. Madden, and

Gwynne H. Wales and Janet M. Wa1es

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
r972 .

That deponent further says that the said
herein and that the address set forth on said
of  the pet i t ioner .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of November, 1982, he served the within not ice of Amended Decision
by cert i f ied mai l  upon Donald P. Madden & Sarah D. Madden, the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Donald P. Madden & Sarah D. Madden
261 lake Avenue
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

is the petit ioner
the last known address

addre s s eer

to before me this
day of November, 1982.

i r -  
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James B. Hurlock & Margaret H. Hurlock
Donald P. Madden and Sarah D. Madden, and

Gwynne H. I,lales and Janet M. I,rlales

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1972.

Atr'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and saysr that he is an employee
of the Department of Taxat ion and Finance, over 18 year:s of age, and that on
the 12th day of November, 1982, he served the within nc,t ice of Anended Decision
by cert i f ied mai l  upon David Sachs the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David Sachs
14 Wal l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addresse€l is the representative
of the pet i t ioner herein and that the address set fort t r  on said wrapper is the
last known address of the representat ive of the pet. i t ioner.

Sworn to before me this
12th day of November, 1982.

,IUTIIORIZED TO hDMINISTER
(.I,,i] ]JI; PI.]RSlJ!"iIT TO TAX IJAW
, " r  " : . , 1  : ,  

"  
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 12, 1982

Donald P. Madden & Sarah D. Madden
261 Lake Avenue
Greenwich, CT

Dear  Mr .  &  Mrs .  Madden:

Please take not ice of the Amended Decision of the Stater Tax Commission enclosed
herewith.

You have now exhausted your right of review at the admi.nistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceedi.ng in court  to review an
adverse decision by the State Tax Commission can only tre inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and murst be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very trullr yours,

STATE TAX COMMISSION

Petit ioner' s Representative
David Sachs
14  Wa l l  S t .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

JAMES B. HURI0CK and MARGARET H. HURI.OCK,
DONALD P. MADDEN and SARAH D. MADDEN, and

GIIYNNE H. I,lAlES and JANET M. WAIES

for Redetermination of Deficiencies or for
refund of Personal Income Tax under Art icle 22
of the Tax Law for the Year 1972.

AMENDED
DECISION

Peti t ioners James B. Hurlock and Margaret H. Hurlock, 46 Byram Road,

Greenwich, Connect icuL, Donald P. Madden and Sarah D. Uadden, 261 Lake Avenue,

Greenwich, Connect icut 06830, and Gwynne H. Wales and Janet M. l , /ales, 29

0akwood lane, Greenwich, Connect icut 06830, f i led pet i t ions for redeterminat ion

of def ic iencies or for refund of personal income tax un.der Art ic le 22 of the

Tax f ,aw for the yeax 1972 (Fi le Nos. 73991,13998 and 14A77).

A formal hearing was held before Frank Romano, Hearing Off icer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New York

on June 2, 1978 and concluded on September 26, 1978. I 'et i t ioners appeared by

I^ lh i te  &  Case,  Esqs .  (Dav id  Sachs ,  Esq. ,  o f  counse l ) .  l l he  Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Laurence Stevens ,  Bar r l 'M.  Bres le r  and Bruce A.

Za laman Esqs .  ,  o f  counse l ) .

ISSI]ES

I.  Whether pet i t ionersf guaranteed salar ies, foreign l iv ing al lowances

and use of automobi les, are properly included in computing their  distr ibut ive

shares of the partnership net income.

I I .  Whether pet i t ionersr income subject to New York State tax, is determined

by applying the partnership al locat ion percentage to their  total  income from
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the partnership, but not in excess of the amount of income petit ioners reported

for Federal income tax purposes after deducting the exclusion permitted by

section 911 of the Internal Revenue Code.

III .  Whether the Audit Division's interpretation of section 637 of the Tax

Law results in a denial of due process of law in violation of the Constitut ion

of the United States.

FINDINGS OF FACT

1.  0n  January  26 ,  1976,  as  a  resu l t  o f  an  aud i t  o f  the  law par tnersh ip  o f

ldhi te & Case, the Audit  Divis ion issued statemenLs of audit  changes against

James B. Hurlock and Margaret H. Hurlock his wife,  Donald P. l ladden and Sarah

D. Madden, his wife and Gwynne H. Wales and Janet M. l r ta1es, his wife,  imposing

addit ional income taxes for the year 7972. The al located New York distr ibut ive

share of the partnership income was adjusted on the grounds that the distr ibu-

t ive share of partnership income includible in New York adjusted gross income

of a nonresident member of a partnership doing business within and without the

State, who qual i f ies for exclusion of income earned abroad under Sect ion 911 of

the Internal Revenue Code, cannot exceed his distr ibut ive share from such

partnership includible in Federal  gross incorne. Accordingly,  on January 26,

I976, partnership income was increased and not ices of def ic iency were issued

aga ins t  James B.  Hur lock  and Margare t  H.  Hur lock  in  the  amount  o f  $1r140.88

plus interest,  against Donald P. Madden and Sarah D. Madden in the amount of

$71472.22 plus interest and against Gwynne H. l^/ales and Janet M. tr tales in the

amount  o f  $1  ,1 ,77 .15  p lus  in te res t .

2.  The fol lowing st ipulat ion as to the facts was agreed to by pet i t ioners

and the Audit  Divis ion. References to numbers and ci t ies ident i f ied each

p e t i t i o n e r  a n d  w e r e  u s e d  c o n s i s t e n t l y  ( [ 1 ] :  M a d d e n ;  [ 2 ] :  H u r l o c k ;  [ 3 ] :  t { a l e s ) :
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(a) The respect ive pet i t ioners are husband and wife.  They
are novr,  and during the taxable year in issue (fgZZ) tney
were, c i t izens of the United States. During 1972 they resided
abroad in  Par is  [1 ] ,  london [? l  and Brusse ls  [1 ] ,  respec t ive ly .
Pet i t ioners were during 1972 bona f ide residents of the
respect ive foreign ci t ies within the meaning of sect ion
911(a) (1 )  o f  the  In te rna l  Revenue Code o f  1954,  as  then in
effect ( the "Code"),  and were nonresidents of the State of New
York .

(b) Pet i t ioners f i led joint  federal  and New York income tax
returns fox 7972. These returns were prepared in accordance
with the cash receipts and disbursements method of account ing.

(c) The wives are pet i t ioners herein so1ely because they
f i led joint  New York income tax returns with pet i t ioner
husbands, who are hereinafter referred to as t tpet i t ioners.t t

(d) The pet i t ioners are members of the law f i rm of White &
Case (the "f i rm") a partnership formed under the laws of the
State of New York. The f i rm is engaged solely in the general
p rac t ice  o f  law,  w i th  i t s  p r inc ipa l  o f f i ces  in  New York  C i ty ,
New York. During 1972, there were approximately 60 partners.
Capital  was not a mater ial  income-producing factor in the
f i rm 's  bus iness .  The f i rm was on  a  ca lendar  year  f i sca l
period for tax purposes and ut i l ized the cash receipts and
disbursements method of account ing for such purposes.

(e) In 1972, the f i rm had branch off ices in Paris,  France
[1 ] ;  fonaon,  Eng land [? ]  and Brusse ls ,  Be lg i " rn  [3 ] .  Dur ing
that year,  each branch-had one managing partner and one or
more associate lawyers. Pet i t ioners were during 1972 Lhe
managing partners of the respect ive branches. 0f the f i rm's
net income for 1972, 94.477 percent was from sources within
New York.

( f)  The f i rm paid to each pet i t ioner in 1972 an amount of
$25,000.00  pursuant  to  le t te r  agreements  marked as  Jo in t
E x h i b i t s  2 [ 3 ]  a n d  3 [ f J  a n d  P e t i t i o n e r ' s  E x h i b i t  2 [ Z ] ,  a n d  a
f o r e i g n  l i v i n g  a l l o w a n c e  o f  $ 7 , 0 0 0 . 0 0  [ 1 ] ,  $ 5 , 0 0 0 . 0 0  [ 2 ] ,  a n d
$5,000.00  [1 ] ,  respec t ive ly .  A lso  pe t iE ioners  t l l  and- [2 ]
were furnished with the use of an automobile, the fair market
va lue  o f  wh ich  was  $400 .00  [1 ]  and  9726 .00  [2 ] ,  r espec t i ve l y .
Such amounts were not determined by reference to petit ioners'
percentage interests in the f irm. None of such amounts was
paid to partners working at the New York off ices of the f irm.
The characterization of such amounLs for New York income tax
purposes is not st ipulated.

(g) In addit ion to the amounts set forth in the preceding
paragraph, each petit ioner was entit led to a distr ibutive
share of f irm income.
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(h) For federal  income tax purposes, pet i t ioners properly
exc luded  $20 ,000 .00  [1 ] ,  $25 ,000 .00  tU  and  $22 ,500 .00  [3 ] ,
respect ively,  of  the amounts set forth in paragraph I ' f " ,  as
constituting earned income from sources without the United
States, pursuant to the provisions of sect ion 911 of the Code.
For federal  incone tax purposes, such amounts const i tuted
guaranteed payments to a partner within the meaning of sect ion
707(c)  o f  the  Code,  and no t  par t  o f  pe t i t ioner 's  d is t r ibu t ive
shares  o f  the  f i rm 's  income.

( i )  For New York income tax purposes in 7972 pet i t ioners
excluded from income taxable in New York al l  the amounts set
forth in paragraph "f"  on the ground that they const i tuted
income from sources without New York. In addit ion, pet i t ioners
excluded a fract ion of the balance of their  income from the
f irm equivalent to the percentage of the f innts net income
from sources without New York. Such percentage, as corrected,
i s  5 . 5 8 3  p e r c e n t .

( j )  The Income Tax Bureau asserts that each pet i t ioner should
include in income for 1972 subject to New York income tax
94.417 percent of his aggregate income from the firm, but not
in excess of the port ion of such income includable in gross
income for federal  income tax purposes after deduct ing the
exc lus ion  permi t ted  by  sec t ion  911 o f  the  Code.

3. 0n June 29, I978.- the Audit  Divis ion asserted greater def ic iencies

than those which were or iginal ly stated against pet i t ioners as fol lows: James

and Margaret Hurlock in the amount of $1 ,249.89 plus interest;  Gwynne and Janet

Wales in the amount of $1,563.28 and Donald and Sarah Madden in the amount of

$1r989.83 .  The grea ter  de f ic ienc ies  were  based on  par tnersh ip  d is t r ibu t ions

computed as fol lows:

Madden Hurlock [{ales

Guaranteed Salary
Living Allowance
Automobi le Al lowance
Distr ibut ive Share of Partnership

Net Income
TotaI Partnership Distr ibut ion
Less :  IRC Sect ion  911 Exc lus ion
Partnership Distr ibut ions After

Exc lus ion

$25 ,000 .  oo  $25 ,000 .  oo  $25 ,000.00
7 ,000 .  00  5  ,000 .  00  5  ,000 .  00

400 .00  726 .00  -0 -

40 ,201  .  00
$72 ,601 .00
20  ,000  .00

$52 ,601  . 00

55  , 946 .00
$86  , 672 .00
25  ,000 .  00

40 ,201. .00
$70 ,201 .00
22  ,500  .  00

$6r ,672 .00  $47 ,701  .00
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4. The partnership's books and records for L972 indicated total  partnership

payments  to  Dona ld  P .  Madden o f  $72,201.00 ,  to  James B.  Hur lock  o f  $85,946.00

and to Gwynne H. Wales of $70,201.00. 0n Federal  Form 2555 Exemption of Income

Earned Abroad, Mr. Madden and Mr. Hurlock reported as noncash remunerat ion, the

use o f  au tomobi les  in  the  amounts  o f  $400.00  and $726.00  respec t ive ly .

CONCTUSIONS OF IAW

A.  That  sec t ion  637(a) ( t )  o f  the  Tax  law prov ides :

"In determining New York adjusted gross income of a non-
resident partner of any partnership, there shal l  be included
only the port ion derived from or connected with New York
sources of such partnerrs distr ibut ive share of i tems of
partnership income, gain, loss and deduct ions enter ing into
h i s  f e d e r a l  a d j u s t . e d  g r o s s  i n c o m e . . . " .

The partnership books and records for 1972 show total  partnership

distr ibut ions as indicated in Finding of Fact "4" supra.

B. That gross income includes income real ized in any form, whether in

money,  p roper ty ,  o r  serv ices  (Treas .  Reg.  $1 .61 .1) .  The noncash remunera t ion

for use of car is gross income and includible as a partnership distr ibut ion.

C. That the Audit  Divis ion is directed to recompute pet i t ioners'  distr ibut ive

shares of partnership income from New York sources by applying the partnership

al locat ion percentage to pet i t ioners'  total  partnership distr ibut ion after

deduct ion for Internal Revenue Code sect ion 911 exclusion (see Finding of Fact

t '3",  supra) enter ing into their  federal  adjusted gross income (see Webster v.

Tul ly 56 N.Y.2d 532) .

D. That the const i tut ional i ty of  the laws of the State of New York are

presumed at the administrat ive level.  There is no jur isdict ion at the adminis-

trat ive level to declare such laws unconst i tut ional.



E. That the pet i t ions

Madden and Sarah D. Madden,

to the extent indicated in

respec ts  den ied .

DATED: Albany, New York

NO\/ I21gg2

of  James B.

and Gwynne

Conclusion o
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Hurlock

H.  Wa1es

f  Law t tC t t

and Margaret H. Hurlock, Donald

and Jane M. lr lales are granted

,  supra;  and,  are in  a l l  o ther

P .

acTit["9

STATE TAx COMMISSION


