
STATB Otr' NEI,] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam T. Hough
and Norma P. Hough AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 3A of the Tax Law for the
Year  1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam T. Hough and Norma P. Hough, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  rd rapper  addressed as  fo l lows:

t{ i l l iam T. Hough
and Norma P. Hough
312 S. Finley Avenue
Basking Ridge, NJ 07920

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that.  the address set
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day of December, 7982.

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t/,

AUTHORIZED TO ANMI}TISTER
OATHS PURSUANI TO TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Wil l iam T. Hough
and Norma P. Hough
312 S. Fin1ey Avenue
Basking Ridge, NJ 07920

Dear  Mr .  &  Mrs .  Hough:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Arl ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WIILIAM T. AND NORMA P. HOUGH

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icles 22
and 30 of the Tax Law for the Year 7976.

DECISION

Peti t ioners, Wil l iam T. and Norma P. Hough, 312 South Finley Avenue,

Basking Ridge, New Jersey 07920, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of New York State personal income tax under Art ic le 22

of the Tax Law and New York City personal income tax under Art ic le 30 of the

Tax law for the year 1.976 (Fi te No. 24485).

A formal hearing

of f ices of  the State

York, on January 30,

February 2,  1981 at

appeared by Ralph J.

was held before Robert  A. Couze, Hearing 0ff icer,  at  the

Tax Commission, Two l^/or ld Trade Center,  New York, New

1981 a t .  1 :40  P.M.  and was cont inued to  conc lus ion  on

9:45  A.M.  Pet i t ioners  appeared pro  se .  The Aud i t  D iv is ion

V e c c h i o ,  E s q .  ( I r w i n  A .  L e v y ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  l Jhe ther  pe t i t ioners  p roper ly  a l loca ted  50  percent  o f  pe t i t ioner

I ,J i l l iam T. Houghrs wage income from the pract ice of law to New York sources.

I I .  Idhether pet i t ioners'  capital  gains from the sale of securi t ies through

the New York office of Merrill lynch was derived fron or connected with New York

sources and thus taxable to non-residents.

I I I .  Idhether pet i t ioners fai led to make a proper subtract ion modif icat ion

in  the  sum o f  $1 ,740.53  fo r  s ta te  and loca l  income taxes  wh ich  were  inc luded

as part  of  their  federal  i temized deduct ions.



IV. Whether pet i t ioners

required by Tax Law Sect ion

Addit ional Tax Due
or Tax Def ic iencies
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fa i led to make a proper addit . ion modif icat ion as

6 1 2 ( b ) ( B )  f o r  F . I . C . A .  t a x e s .

FINDINGS OF FACT

1. Pet i t ioners, Wil l iam T. Hough and Norma P. Hough, t imely f i led a New

York State Income Tax Nonresident Return for 1975 on which thev indicated that

they were residents of the Stale of New Jersey.

2. I t .  is not asserted that pet i t ioner Norma P. Hough had any New York

taxable income; the Not ice of Def ic iency was issued against her solely for the

reason that she f i led joint ly with her husband pet i l ioner Wil l iam T. Hough.

3 .  0n  October  13 ,  L978,  the  Aud i t  D iv is ion  issued a  NoL ice  o f  Def ic iency

aga ins t  pe t i t ioners  asser t ing  as  fo l lows:

Total  Penalty
andfor fnterest

$ 6 0 8 . 2 1

Amount Due Balance Due

$4 ,783 .29

4 .  The  bas i s  f o r

$5 ,391 .50 $5  , 39  1  . 50

Lhe income tax proposed in the Statement of Audit  Changes

dated  JuLy  24 ,  1978 was s ta ted  in  par t  as  fo l lows:

' r .  .  .  the  a l loca t ion  o f  wages fo r  the  taxab le  year  1976.  .  .  [has  been]
d isa l lowed.

the  ga in  f rom the  sa le  o r  exchange o f  cap i ta l  asse ts .  .  .  i s
considered long-term and derived and connected from New York State
s o u r c e s .

Since New York State taxes long term capital gains aL 6A% rather than
50%, 20% of the long term capital gain deduction nust be added when
computing total New York income.

Pursuant to Sect ion 6I2(b) (8) you are required to add in the computa-
t ion of total  New York income the FICA Laxes paid by your professional
serv ice  corpora t ion  in  the  amount  o f  $757.35 .

AII income taxes included in your Federal iLemized deductions rnust be
subtracted when determining New York i temized deduct ions. Based upon
in fo rmat ion  ava i lab le ,  th is  amount  i s  $1r740.53 .
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Pursuant to Sect ion 620I of the New York State Income Tax Law, a
taxpayer with i tems of tax preference in excess of the specif ic
deduct ion of $5,000.00 must f i le Form IT-220 and pay any minimum
income tax due. Our computat ion indicates your i tems of tax prefer-
ence to  be  $27,200.00 ;  the  long te rm cap i ta l  ga in  deduct ion  o f
$34,000.00  less  the  mod i f i ca t ion  fo r  long  te rm cap i ta l  ga ins  o f
$ 6  , 8 0 0  .  0 0  .

To  ar r i ve  a t  New York  i temized deduct ions ,  Sec t ion  615(c ) (4 )  o f  the
St.ate Tax law requires that a modif icat ion must be made for al locable
expenses attr ibutable to i tems of tax preference in excess of the
s p e c i f i c  d e d u c t i o n . r ?

5 .  Pet i t ioner  L l i l l i am T.  Hough is  an  a t to rney  a t  law,  p rac t ic ing  as  a

pro fess iona l  corpora t ion ,  incorpora ted  under  the  laws o f  V i rg in ia .  H is  spec ia l ty

is pat.ents,  t rademarks and copyright.s. He has  o f f i ces  in  New York  C i ty ,

Bask ing  R idge,  New Jersey ,  R ichmond,  V i rg in ia  and Wash ing ton ,  D.C.

6 .  The Bask ing  R idge o f f i ce  i s  the  or ig ina l  and pr ime o f f i ce .  I t  i s

annexed to  pe t i t ioners t  home and i t  houses  most  o f  pe t i t ioner  Wi l l iam T.

Houghrs  1ega l  l ib ra ry  and 1ega1 f i les  and records .

7 .  The R ichmond,  V i rg in ia  and Wash ing ton ,  D.C.  o f f i ces  were  main ta ined

pr imar i l y  fo r  the  rece ip t  o f  ma i l .  However ,  the  Wash ing ton ,  D.C.  o f f i ce  was

also maintained in order that.  Mr. Hough could qual i fy for admission to the

Distr ict  of  Columbia Bar and for the convenience of c l ients and l i t igat ion in

the  D is t r i c t  o f  Co lumbia .

8 .  Mr .  Hough t .es t i f ied  tha t  he  worked two days  a  week,  i .e .  Tuesdays  and

Fridays, and sometimes on Saturdays and Sundays and at t imes in the evenings

and at night,  Mondays through Fridays, ouL of the Basking Ridge Off ice. He

a lso  tes t i f ied  tha t r ron  Mondays ,  Wednesdays  and Thursdays . . . [he ]  was  normal ly

in the New York 0ff ice".  Mr. Hough fai led to offer any posit ive evidence to

subs tan t ia te  th is  asser t ion .

'l
'  

The New York minimum
defined in sect ion 647 of

taxable income of a
the Tax law and not

nonresident individual is
in  sec t ion  620.
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9. Mr. Hough conducted 95 percent of his legal research in his Basking

Ridge off ice and 5 percent in his New York off ice.

10. Mr. Hough asserted that approximately 40 percent of the incone frorn

his law pract ice was attr ibuted to New York sources notwithstanding he al located

50 percent  to  New York  sources .

11. Mr. Hough did not maintain separate invoice f i les and separate account ing

records  fo r  each o f  h is  law o f f i ces .  H is  reason fo r  no t  do ing  so ,  he  sa id ,

w a s :

" fL 's  a lmost  an  imposs ib i l i t y . . . to  keep up  w i th  a l l  o f  the  account ing
matters and al l  the tax matters and everything Lhat has to be done.
I f  I  d idn ' t  h i re  some o f  th is  ou t ,  I  wou ld  spend a l l  o f . . . [my]  t ime
taking care of government forms, and .  .  .  I  wouldnt t  have any t ime to
prac t ice  law.  "

12 .  Mr .  Hough 's  books  and records  as  they  per ta ined to  h is  law prac t ice

were not audited by the Audit  Divis ion nor did the Divis ion ever advise him of

a desire to conduct an audit .  nor did he ever offer them to the Divis ion for

such a  purpose.

13. Mr. Hough maintained that his method of al locat ing 1aw pract ice income

to New York sources is the same that was approved for the income tax years

1 9 7 3 ,  1 9 7 4  a n d  1 9 7 5  ( F i l e  N o .  2 1 8 3 9 ) .

14. The capital  gains that gave r ise to that port ion of Lhe asserted tax

def ic iency  here in  were  der ived  f rom the  sa le  o f  secur iL ies ,  by  pe t i t ioners ,

through a New York off ice of Merr i l l  lynch.

15. The pet i t ioners paid New Jersey income tax on the aforementioned

cap i ta l  ga ins ,  here in .

76. The pet i t ioners admitted to the tax l iabi l i ty for fai l ing to modify

the i r  t r 'edera l  ad jus ted  gross  income by  the  sum o f  $757.35  fo r  f . I .C .A.  taxes

for  the  a fo rement ioned pro fess iona l  corpora t ion  (see F ind ing  o f  Fac t  l /5 ) .



A. That New York City personal incorne tax imposed by Art ic le 30 of the

Tax law is by i ts own terrns t ied into and contains essent ial ly the same provisions

as  Ar t i c le  22  a f  the  Tax  Law.  There fore ,  in  address ing  the  issues  presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shal l  be deemed references to the corresponding sect ions of Art ic le

3 0 .

77.  Pet i t ioners conceded

loca l  i ncome taxes  o f  $1 ,740 .

extent shown in Conclusion of

the  pe t i t ion  is  in  a l l  o ther

DATED: Albany, New York
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the adjustment made

53 from their  Federal

CONCLUSIONS 0F lAlrt

for subtract ing state and

iLemized deductions.

hereinB. That the burden of proof negat ing the asserted tax def ic iency

is  upon the  pe t i t ioners  (Tax  Law sec t ion  689(e) ) .

C. That the pet i t ioners fai led to sustain their  burden of proof

their  al locat ion of pet i t ioner Wil l iam T. Hough's wage income from the

of  law to  New York  sources .

regarding

prac t ice

D. That the capital  gains derived from the sale of securi t ies through the

New York off ice of Merr i l l  Lynch did not const i tute i tems of income derived

from or connected with New York sources within the meaning and intent of

sect ion 632 of the Tax law and 20 NYCRR 131.5. In connect ion therewith, the

modi f i ca t . ion  made pursuant  to  sec t ion  615(c ) (a )  o f  the  Tax  law is  cance l led .

E. That the pet i t ion of Wil l iam T. and Norma P. Hough is granted to the

law "D"  supra ;  and tha t ,  except  as  so  gran ted ,

respec ts  den ied .

Dtc 2 s 1gB2 Acrr


