
STATE 0F NElrr Y0RK

STATE TAX COMMISSION

In the Matter of the Petitfon
o f

Charles M.

for Redetermination of
of a Determination or a
Tax under Art icle 22 of
197 4.

& Jane l. Horstman

a Deficiency or a Revision
Refund of Personal fncome
the Tax Law for the Year

AFFIDAVIT OT MAIIING

State of New York
County of Albany

- _ Jay Vredenburg, being duly sworn, deposes and says that he is an employee
o-f tltq Department of Taxation and Financel over 18 yeirs of age, and that oir
the-21st day of May, L982, he served the within notice of Decision by cert i f ied
mair upon Charles M. & Jaoe L. Horstman, the petit ioner in the within
proceedin€r by enclosing a true copy thereof 1n a securely sealed postpaid
wrapper  addressed as fo l lows:

Charles M. & Jane L. Horstman
P.0.  Box 656,  431 Caicos I l r .
Punta Gorda, FL 33950

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuitody of
the united states Postal service within the state of New york.

That deponent further says that the said addresseeis the petit ioner
herein and that the address set forth on said
of the petit ioner.

Sworn to before me this
21st  day of  May,  L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ITay 27, 1982

Charles [I .  & Jane f,.  Horstman
P.0.  Box 656,  43t  Caicos Dr .
Punta Gorda, FL 33950

Dear l{r. & }frs. Horstman:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of ihe Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comrnission lai onty be instituted under
Article 78 of the Civi l  Practice Laws and Rules, and must be commenced in the
lupreme Court' of the State of New York, Albany County, r+ithin 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative

Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

CHARLES M. and JANE l. HORSTMAN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal fncome Tax under Arti-cl.e 22
of  the Tax Law for  the Year 7974.

DECISION

Pet i t ioners ,  Char les  M.  and Jane L .  Hors tman,  P .0 .  Box  666,  43 I  Ca icos

Drive, Punta Gorda, Flor ida 33950, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1974 (F i le  Wo.  19893) .

Pet i t ioners requested, in wri t ing, that the State Tax Commission issue a

deci-sion without the necessity for a formal hearing.

The State Tax Commission hereby issues the fol lowing decision based upon

the record as present. ly const i tuted.

ISSI]ES

I .  Whether  or  not  pet i t ioners were domic i l iar ies of  the State of  New York

for  the ent i re year  1974.

I I .  hthether pet i t ioners effected a change of domici le in September 7974.

I I I .  Whether pet i t ioners were residents of the State of New York for income

tax purposes during the ent ire year 1974.

FINDINGS OF FACT

I n c .  ,  a

Horstman

Peti t ioner Charles M. Horstman rdas

New York employer in 1973 and 7974

,  dur ing  sa id  per iod ,  res ided in  a

a pi lot  for Transworld

and pr io r  Lhere to .  Mr .

home in Manhasset,  New

A i r I i n e s ,

and Mrs .

York which
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they owned. On November 26, 1975 pet i t ioners f i led a New York resident return

fo r  the  per iod  January  1 ,  1974 th rough September  17 ,  1974.

2. On Jurre 27, 7977 the Audit  Divis ion issued a Not ice of Def ic iency

together with an explanatory Statement of Audit  Changes against pet i t ioners in

the  amount  o f  $1  ,669.40  p lus  in te res t .  Pe t i t ioners  t ime ly  f i led  a  pe t i t ion

for redeterminat ion of the aforesaid Not ice of Def ic iencv. The Statement of

Audit  Changes stated, in part :

"Based on a1l  avai lable in format ion,  iL  has been determined that
a recognizabLe change of  domic i le  d id not  occur  dur ing the year  I974.
You fa i l -ed to show that  a nevr ,  permanent  domic i le  was establ ished
outs ide New York State,  f rom which you d id not  in tend to return.
Therefore,  i t  is  considered that  you were dornic i led in  New York State
dur ing the ent i re taxable year  and s ince you spent  more than 30 days
of  the taxable year  in  New York State,  you are taxable in  the same
manner as any other  New York State Resident .

Accordingly ,  to ta l  income reportable on your  Federal  return is
subject  to  N.Y.  State tax.  The New York Tax Law does not  a l low the
deduc t i on  o f  i ncome taxes  and  fo re ign  taxes .  The re fo re ,  t he  $51503 .11
fore ign tax inc luded in i temized deduct ions wi l l  be e l iminaLed.r '

3 .  I n  1973 ,  wh i l e  res iden ts  o f  New York ,  t he  pe t i t i one rs  pu rchased  a

condominium on longboat  Key,  F lor ida,  which they rented to tenants in  1974 and

7975.  This property  was purchased for  investment  purposes.

4 .  I n  Sep tember  I 974 ,  pe t i t i one r  Cha r l es  M .  Ho rs tman  was  ass igned  by  h i s

emp loye r ,  T ranswor ld  A i r l i nes ,  I nc . ,  t o  wo rk  i n  Saud i  A rab ia  f o r  a  pe r i od  o f

two years.  Pr ior  to  leaving for  Saudi  Arabia,  the pet i t ioners sold thei r  home

in  Manhasse t ,  New York .

5.  Upon thei r  return f rom Saudi  Arabia in  \976,  pet i t ioners

condominium and bui l t  a  house on a lo t  they had purchased in 1970

Gorda,  F lor ida which is  where they present ly  res ide.

6 .  The  res idence  o f  t he  pe t i t i one rs  i n  Saud i  A rab ia  was  o f  a

na tu re .

so ld  t he i r

in Punta

temporary
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7.  Pr ior  to  leaving for  Saudi  Arabia in  September,  7974,  the pet i t ioners

were  domic i l i a r i es  o f  t he  S ta te  o f  New York .

8.  Pet i t ioners spent  more than th i r ty  days in  the State of  New York

i n  1 9 7 4 .

CONCTUSIONS OF TAh/

A. That  a domic i le ,  once establ ished,  cont inues unt i l  a  ner{  one is

c lear ly  acquired.  To ef fect  such a change in domic i le ,  there must  be both an

in ten t  t o  change ,  as  we l l  as  an  ac tua l  change  [20  NYCRR 102 .2 (d ) ] .

B.  That  the pet i t ioners d id not  ef fect  a change of  domic i le  in  1974

wi th in the meaning and intent  of  20 NYCRR 102.2(d) .

C .  Tha t  s i nce  pe t i t i one rs  we re  domic i l i a r i es  o f  t he  S ta te  o f  New York

dur ing the year  1974 and spent  more than 30 days wi th in the State of  New York

dur ing said year ,  they are deemed to have been res idents of  the State of  New

York for  the ent i re year  1974,  for  income tax purposes,  wi th in the meaning and

intent  of  sect ion 605 of  the Tax Law and 20 NYCRR IO2.Z.

D.  That  the pet i t ion of  Char les M. Horstman and Jane L.  Horstman for  the

yea t  1974 ,  i s  he reby  den ied  and  the  No t i ce  o f  De f i c i ency  i ssued  June  27 ,  7977

is susta ined,  together  wi th such interest  as lawful ly  due.

DATED: Albany, New York

MAY ?,11982
ATE TAX COMMISSION

COMMISSISNER


