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STATE TAX COMI{ISSION

In the Matter of the Petition
o f

Wil l iam Horowitz

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
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That deponent further says that the
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Sworn to before me this /
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ATFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam Horowitz,  the pet i t ioner in tbe within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l l -ows:

I{i11iam Horowitz
2465 Haring St.
Brooklyn, NY 11235

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

said addressee is the pet i t ioner
said wrappetTis the last known address
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STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam Horowitz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Year 1967 - 1973.

AFFIDAVIT OF MAIIING

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Alvin I .  Goidel the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

A lv in  I .  Go ide l
127 John St .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
Iast known address of the representat ive_of the pet i t ioDer.
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Sworn to before me this
26th day of March, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, l -9B2

I+lil l iam Horowitz
2465 Haring St.
Brooklyn, NY 71235

Dear Mr. Horowitz:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
A lv in  I .  Go ide l
127 John St -
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEI,{ YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ions

o f

V'rIltIAM HOR0WITZ

for  Redeterminat ion  o f  Def ic ienc ies  or  fo r
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1967
through 1973.

DECISION

Peti t ioner,  Wil l iam Horowitz,  2465 Haring Street,  Brooklyn, New York

11235,  f i led  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies  or  fo r  re fund o f

unincorporated business tax under Art ic le 23 of the Tax Lar+ for the vears 1967

through 1973 (F i le  Nos.  14351 ,  14352 and 14353) .

A  fo rmal  hear ing  was he ld  be fore  Edward  Goode l l ,  Hear ing  0 f f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 22 ,  1978 a t  10 :45  A.M.  Pet i t ioner  appeared by  Go ide l ,  Go ide l  &

Hel fens te in ,  PC (Bruce s .  Le f f le r ,  Esq. ,  o f  counser ) .  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Bsq.  (Samue1 Freund,  Esq. ,  d f  
"o , rnse l ) .

ISSUE

Whether pet i t ioner,  as a sales representat ive of noncompeting

manufacturers during the years at issue, was an independent contractor subject

to unincorporated business tax, or whether he was an employee and, therefore,

not.  subject to unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  Id i l l i am Horowi tz ,  and h is  w i fe ,  Sy lv ia  Horowi tz ,

York state income tax reLurns for the years 1961 through 1973, but did

unincorporated business tax returns for any of said years.

f i led New

not  f i le
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2 .  0n  Apr i l  13 ,  1973,  the  Income Tax  Bureau issued a  Sta tement  o f  Aud i t

Changes and a Not ice of Def ic iency against pet i t ioner,  l^ l i l l iam Horowitz,

a s s e r t i n g  u n i n c o r p o r a t e d  b u s i n e s s  t a x  f o r  1 9 6 7 , 1 9 6 8  a n d  1 9 6 9  o f  $ 3 , 3 5 5 . 9 1 ,

plus penalty and interest.  This was done on the grounds that "Business income

is considered subject to unincorporated business tax pursuant to Art . ic le 23 of

the  Tax  Law."

3. The Income Tax Bureau issued a Statement of Audit  Changes to

peLit ioner on Apri l  2,  1973 for 1970, which stated that "The income from your

act iv i t ies as Manufacturers Representat ive is subject to the unincorporaLed

bus iness  tax , "  ind ica t ing  a  tax  o f  $11460.75 ,  p lus  pena l ty  and in te res t .

4.  0n Decenber 23, 7974, the fncome Tax Bureau issued a Statement of

Audit  Changes and a Not ice of Def ic iency against pet i t ioner for 1971, L972 and

1973 in  the  amount  o f  $4  1752.40  in  un incorpora ted  bus iness  tax ,  p lus  in te res t .

Th is  was done on  the  grounds tha t  pe t i t ioner ts r rac t iv i t ies  cons t i tu te  the

carrying on of an unincorporated business and business income derived from such

act iv i ty is subject to the unincorporated business tax under Art ic le 23 of the

Tax law. t t

5 .  (a )  Dur ing  the  per iod  a t  i ssue,  pe t i t ioner  ac ted  as  sa les  representa-

t ive for the companies hereafter ment. ioned, al l  but one of which were engaged

in the manufacture and sales of ladies'  handbags.

(b) A11 of the companies that vrere engaged in the manufacture and

sale of ladies handbags were noncompeti t ive in the sense that each used

dif ferent kinds of mater ials for the manufacture of the merchandise which thev

s o l d .
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(c) Pet i t ioner contends that he was an employee of each of said

companiesl  however,  the Income Tax Bureau claims that he lJas an independent

contractor for each company.

6. Two of the compani-es for which pet i t ioner acted as sales represen-

tat ive during the years 1967 through 1970 and during the early part  of  1971

were  Juness  Bags,  Inc . ,  ( "Juness" )  and i t s  subs id ia ry ,  Accessor ies  by  Or lo f f ,

I n c .  ( " O r 1 o f f " ) .

During said period, Juness was engaged in the manufacture and sale of

lad ies 'handbags;  on ly  Or lo f f ,  was  engaged in  the  manufac ture  and sa le  o f

l a d i e s r  b e l t s .

7 .  (a )  In  add i t ion  to  ac t ing  as  a  sa les  representa t ive  fo r  Juness  and

Or lo f f ,  pe t i t ioner  ac ted  in  the  same capac i ty  fo r  Lou Tay lo r ,  Inc .  and Bags By

Ande, Inc. dur ing 1967 ,  each of which was engaged in the manufacture and sale

o f  lad ies '  handbags.

(b) During 1968 peLit ioner also acted in the same capacity for Lou

Tay lo r ,  Inc .  and Pam Spec ia l t ies ,  Inc . ,  each o f  wh ich  was engaged in  the

manufacture and sale of ladiesr handbags.

(c )  Dur ing  1969 and 1970,  pe t i t ioner  ac ted  in  the  same capac i ty  fo r

Bags By  Ande,  Inc . ,  wh ich  a lso  manufac tured  lad ies '  handbags.

B.  Dur ing  the  years  1967 th rough 1970,  i t  was  necessary  fo r  pe t i t ioner  to

obtain the permission of Juness to carry the l ines of other manufacturers.

9 .  Because o f  f inanc ia l  d i f f i cu l t ies ,  Juness  became bankrupt  ear ly  in

1971.  As  a  consequence o f  the  bankruptcy  o f  Juness ,  pe t i t ioner  "car r ied

numerous l ines" during the balance of that year including Bags By Ande, Inc.,

whi le try ing to f ind a replacement for Juness as a source of income.
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10.  Towards  the  end o f  1971,  pe t i t ioner  became a  sa les  representa t ive  fo r

La t isse  D iv is ion  -  W.  R.  Grace & co .  ( "La t . i sse" ) ,  wh ich  company was engaged in

the manufacture and sale of ladiesr handbags.

11 .  In  add i t ion  to  la t i sse ,  pe t i t . ioner  ac ted  as  sa les  representa t ive  fo r

Bags By Ande, Inc.,  dur ing the f i rst .  three months of 7972; thereafter,  dur ing

the  ba lance o f  1972 and,  a l l  o f  1973,  pe t i t ioner  ac ted  as  sa les  representa t ive

s o l e l y  f o r  L a t i s s e .

12 .  In  o r  about  Apr i l  o f  L912,  pe t i t ioner  became the  sa les  manager  o f

Lat isse and cont inued to act as such during the balance of 1972 and for al l  of

1 9 7 3 .

13. (a) During the years 1967 through 1970, pet i t ioner was compensated on

a commission basis for the services which he rendered as sales representat ive

for  Juness ,  Or lo f f ,  Bags  By  Ande,  rnc . ,  Lou Tayror  rnc . ,  and Pam spec ia r t ies ,

Inc. Said commissions were determined by the orders accepted and shipped by

sa id  manufac turers .

(b) During 1972 and L913, pet. i t ioner was compensated by Lat isse for

the services which he rendered as sales representat ive and sales manager part ly

by wages and part ly by commissions.

14 .  Dur ing  the  years  a t .  i ssue,  the  area  o f  pe t i t ioner ts  ac t i v i t ies  was

l imited by the manufacturers to the f ive boroughs of New York City,  and the

State of New Jersey and the ci t ies of Phi ladelphia, Balt imore and Washington.

15. During the years at issue, pet i t ioner was not permit ted by these

manufacturers to cal l  on, to sel l  to or to earn commissions from sales made to

jobbers ,  who lesarers ,  cha in  s to res  (such as  sears  Roebuck ,  J .c .  Penney and
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Montgomery i {ard) or to discount stores (such as Korvette, May and Klein),

al though they were located in the area described in Findings of Fact 14.

76. Pet i t ioner was required by these manufacturers to vis i t  or not to

visi t  customers as directed by them, to attend trade shows on behalf  of  each of

them, to attend fashion shows at department st .ores located in his sales

terr i tory,  and to present the merchandise of said manufacturers at these

fashion shows. He was to conduct seminars for the sales gir ls of  the manufact-

urersr retai l  customers concerning the merchandise manufactured by them, to

attend shows in New York City at the start  of  each season in the showrooms of

said manufacturers, and to serve customers attending such shows from areas

other than his sales area, without receiving commissions on sales made to such

customers. Pet i t ioner was required to make dai ly reports by telephone to said

manufacturers concerning his sales act iv i t ies on their  behalf  whi le vis i t ing

customers in his sales terr i tory.  At the end of each season (normal ly twice a

year),  pet i t ioner was required by each of said manufacturers (except Bags By

Ande,  Inc .  )  to  engage in  spec ia l  p romot ions  or  spec ia l  sa les  to  d ispose o f

excess merchandi-se.

17 .  (a )  Dur ing  the  per iod  a t  i ssue,  bo th  Juness  and La t isse  requ i red

pet i t ioner  to  be  present  a t  meet ings  pr io r  to  each marke t  week,  and to  ass is t

in the acceptance or reject ion of handbags for the sample l ine.

factory

1 8 .

(b )  In  the  case o f  La t isse ,  pe t i t ioner  was requ i red  to  be  a t  i t s

in Reading, Pennsylvania, f rom six to eight t imes a year.

(a) During the years 1967 through 1970, pet i t ioner,  as sales repre-

for the aforementioned manufacturers, maintained an off ice at his

in his home. There he kept records, papers and schedules of his

sentat ive

expense,
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appointments and i t inerar ies, and from which he received telephone cal ls from

customers .

(b )  From the  la t te r  par t  o f  1971 to  and inc lud ing  1973,  pe t i t ioner 's

o f f i ce  was loca ted  in  the  o f f i ce  o f  la t i sse  a t  330 F i f th  Avenue,  New York ,  New

York, the expenses of which ( including stenographic help and telephone service)

were  pa id  by  La t isse .

19 .  (a )  Dur ing  the  years  a t  i ssue,  pe t i t ioner  pa id ,  w i thout  re imbursement

(except as hereafter noted) al l  expenses incurred by him in relat ion to his

efforts to sel l  the manufacturers'  merchandise to customers in his sales

terr i tory,  including hotels,  lunches and dinners with customers, entertainment,

g i f t s ,  te lephone ca l l s  and au tomobi le  use .

(b) Pet i t ioner shared advert is ing expenses with said manufacturers

dur ing  th is  per iod .

(c )  For  Lhe las t  n ine  months  o f  1 ,972 and a l l  o f  1973,  La t isse  pa id

the expenses of pet. i t ionerrs tr ips to i ts factory in Reading, Pennsylvania.

20. (a) In connect ion with his Federal  income Lax return for 7969 ,

pe t i t ioner  f i red  schedu le  c  (Form 1040)  en t i t led ,  "Pro f i t  (o r  loss)  From

Bus iness  or  Pro fess ion . "  0n  i t  he  s ta ted  tha t  h is  "Pr inc ipa l  bus iness

act iv i ty" was that of  "Manufacturers Representat ive" and set forth the amounts

o f  " G r o s s  r e c e i p t s  o r  g r o s s  s a l e s r t ' h i s  " G r o s s  p r o f i t s "  a n d  h i s ' t o t h e r  b u s i n e s s

expenses"  o f  $10,038.46  ( inc lud ing  among o thers ,  "Shared Adver t i s ing  Deducted

From Commission Checks, Telephone Charges Deducted from Commission Checks,

Hotels & Motels,  Business Breakfasts and Lunches, Business Dinners and Car

E x p e n s e s , " )  a n d  h i s ' t N e t  P r o f i t "  f o r  s a i d  y e a r  f r o m  s a i d  b u s i n e s s .
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(b) In connect ion with his Federal  income tax return for 1973,

pet i t ioner f i led a "Staternent of Business Expenses. "  On i t .  he stated that his

t ' O c c u p a t i o n r t w a s  " 0 u t s i d e  S a l e s m a n , t t t h a t  h i s ' t E m p l o y e r "  w a s  L a t i s s e  D i v i s i o n  -

W.  R.  Grace & Co. ,  tha t  the  "  To ta l  Charges  by  Employer r t fo r  "Shared

Adver t i s ing  Expense,  Handt rags  fo r  Buyers  and Samples"  were  $4 ,107.70 ,  and tha t

h is  "0 ther  Expensesr '  ( to ta l ing  $11,398.56)  inc luded "Hote ls " ,  "Lunches and

Dinners with Customers",  t rEnLertainment and Miscel laneous Gif ts",  "Christmas

Expense" and ' rTelephone Expense.

2 I .  (a )  The manufac turers  d id  no t

through 1969 deduct ei ther withholding or

commissions paid by them to pet i t ioner.

them in their  medical  or Blue Cross plans

at any t ime during the Years 1967

social security taxes from the

Petit ioner was not included by any of

(b) During 7972 and 1973, whi le pet i t ioner rendered services

exclusively Lo lat isse, withholding and social  securi ty taxes were deducted

f rom compensat ion  pa id  to  h im by  la t i sse  as  fo l lows:

Federal  Income
Tax Withheld

--T, 
o-tI.6-6--

1  ,532  .  40

\dages Paid
Subject to

F. r  .  c .A.
Tax

State Income
Tax
LriLhheId- 18trT2-

405  .60

Iiriijlhholding_ Idithheld
8 , 0 0 0 . 0 0  4 1 6 . 0 07912

r973 12 ,000 .  0o 631  . 00

In  add i t ion  to  sa id  compensat ion  sub jec t  to  w i thho ld ing ,  La t isse  pa id

commiss ions  to  pe t i t ioner  in  1972 o f  $40,157.34  and o f  $57,515.58  in  1973

During 7972 and I973, pet i t ioner was included in the lat isse medical plan,

the  cos t  o f  wh ich  was pa id  in  par t  by  pe t i t ioner  and in  par t  by  La t isse .

22. During the years 1967 through 1970, pet i t ioner was covered by a Keogh

P I a n .
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23. (a) There was no agreement,  oral  or wri t ten, between or among the

manufacturers with respect to the al locat ion of t ime to be given to each of

thern by pet i t i -oner,  in the rendit ion of his services during the years 1967

through 1970 ei ther in their  respect ive off ices and showrooms, or whi le pet i -

t ioner  was se l l ing  to  cusLomers  in  h is  sa les  te r r i to ry .

(b) None of the manufacturers entered into an agreement,  oral  or

wri t ten, with pet i t ioner,  f ix ing the amount or percentage of t ime that he was

required to devote to each of them in the rendit ion of his services during the

period fron 1967 to and including I970, ei ther in their  respect. ive off ices or

showrooms, or whire pet i t ioner was serl ing in his sales terr i tory.

24 .  (a )  Pet i t ioner 's  p r inc ipa l  source  o f  income dur ing  1967,  1968,  1969

and 1970 was f rom Juness :  90  percent  fo r  1967;  75  percent  fo r  1968;81  percent

f o r  1 9 6 9 ;  a n d  7 9  p e r c e n t  f o r  1 9 7 0 .

(b) During the years 1967 through 1970, pet i t ioner,  al located more

t ime to Juness than to the other manufacturers in his own discreLion, in

sel l ing merchandise manufactured by them and in attending their  respect ive

showrooms. This was for the reason that Juness was the pr incipal source of

pe t i l i oner 's  income dur ing  sa id  years

(c) Except for the f i rst  three months af 1972, pet i t ioner was

by lat isse to devote al l  of  his t ime to i ts business during 1972 andrequired

7973 .

25 .

which he

sa les ,  a t

Peti t ioner was not subject to the control  of  any of the manufacturers

represented concerning the manner or method by which he was to make

any t ime during the period at issue.
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CONCIUSIONS OF IAW

A.  That  dur ing  1968,  1969,  1970,  197 1  and the  f i rs t  th ree  months  o f  1972,

pe t i t ioner ,  Wi l l iam Horowi tz ,  in  h is  capac i ty  as  a  sa les  representa t ive  o f  Bags

B y  A n d e ,  I n c . ,  L o u  T a y l o r ,  f n c .  a n d  P a m  S p e c i a l t i e s ,  f n c . ,  a c t e d  a s  a n

independent contractor with respect to each of them, and not as an employee of

any of them.

B. That dur ing the years 1967 through 1970 and during the early part  of

7977,  pe t i t ioner ,  in  h is  capac i ty  as  a  sa les  representa t ive  o f  Juness  Bags,

Inc .  and Accessor ies  by  0r lo f f ,  Inc . ,  ac ted  as  an  independent  cont rac tor  w i th

respect to both of them, and not as an employee of ei ther of them.

C. That dur ing the last nine months of 1972 and for al l  of  1973,

pet i t ioner,  in his capacity as sales representat ive and sales manager of

la t i sse  D iv is ion  -  W.  R.  Grace & Co. ,  ac ted  as  i t s  employee.

Accordingly,  the fncome Tax Bureau is directed to modify the Not ice of

Def ic iency  da ted  December  23 ,  7974,  by  cance l l ing  tha t  par t  o f  the  de f ic iency

covering the last nine months of 1972 and aII  of  1973.

D. That the pet i t ion of Wil l iam Horowitz dated February 10, 1975 is

granted to the extent specif ied in Conclusion of Law "C," and that except as so

granted ,  the  pe t i t ions  da ted  June 4 ,  1973,  Ju ly  16 ,  1973 and February  10 ,  1975



_ ; , _

are  in  a l l  o ther  respec ts  den ied .  The Not ice  o f  Def ic iency  da ted  Apr i l  13 ,

1973 and the Not ice of Def ic iency dated December 23, 1974 (except as provided

in  Conc lus ion  o f  Law ' rC" )  a re  sus ta ined.  S ince  i t  appears  tha t  no  Not ice  o f

Def ic iency  was issued fo r  1970,  the  pe t i t ion  da ted  Ju Iy  16 ,  1973 is  p remature .

DATED: Albany, New York

MAR 2 6 1982
STATE TAX COMUISSION


