
STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of  the Pet i t ion
o f

R ichard  F .

for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 of
L97 4.

& Diane L. Horowitz

a  Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax Law for the Year

AFFIDAVIT OF UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  1982, he served the within not ice of Decision by
cert . i f ied mai l  upon Richard F. & Diane l .  HorowiLz, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard F. & Diane l .  Horowitz
15 Emerson Terrace
Bloomfield, NJ 07003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  October ,  1982.

that the said
forth on said

is the pet i t ioner
the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard F. & Diane l .  Horowitz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 4 .

AFFIDAVIT Otr MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over L8 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Richard F. Horowitz the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Richard F. Horowitz
Hel ler,  Horowitz & Feit
292 lladison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

the representat ive
said wrapper is the

1 S

on
of the representat ive of the pet i t i r .

Sworn to before me this
6th day of October,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 7982

Richard F. & Diane L. Horowitz
15 Emerson Terrace
Bloomf ie ld ,  NJ  07003

Dear  Mr .  &  Mrs .  Horowi tz :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone #  (Srg)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Richard F. Horowitz
Hel1er,  Horowitz & Feit
292 Mad ison Ave.
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD F. HOROI,iTITZ AND DIANE L. HOROWITZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article
22 of the Tax Law for the Year L974.

DECISION

Peti t ioners, Richard F. Horowi. tz and Diane L. Horowitz,  15 Emerson Terrace,

BloomfieId, New Jersey 07003, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1974 (F i le  No.  23958) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  September  22 ,  1981 a t  2 :45  P.M.  Pet i t ioner  R ichard  F .  Horowi tz

appeared pro se. The Audit  Divis ion appeared by Ratph J. Vecchio, Esq. (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  I^Jhether pet i t ioner Richard F. Horowitz,  a nonresident of New York

Stater raY al locate his dist .r ibut ive share of partnership income from a New

York partnership to sources without New York SLate where the partnership did

not  a l loca te .

I I .  Wtrether sect ion 637 of the Tax law is const i tut ional.

FINDINGS OF FACT

1. Richard F. Horowitz and Diane L. Horowitz f iLed a joint  New York State

Income Tax Nonresident Return for the year L974. On said return, Richard F.

Horowitz (hereinafter pet i t ioner) al located his partnership income derived from
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the New York law partnership of Weiss, Rosenthal,  Hel ler and Schwartzman to

sources within and without New York State based on his New York work days as

compared to his total days worked both within and without New York State.

2. 0n JanuarY 31, 1978 the Audit  Divis ion issued a StaLement of Audit

Changes where in  pe t i t ioner rs  en t i re  d is t r ibu t ive  share  o f  $47r613.00  der ived

from said partnership was held subject to New York State personal income tax

since the partnership did not a} locate. Addit ional ly,  an adjustment was made

increasing pet. i t ioner 's income by his share of the New York City unincorporated

business tax deduct ion taken on the return of said partnership, but s ince this

adjustment was not contested by pet i t ioner,  i t  is therefore not at issue

herein. Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on

Apr i r  12 ,  1978 asser t ing  add i t iona l  persona l  income tax  o f  $1 ,198.20  p lus

i n t e r e s t  o f  $ 3 0 4 . 7 0 ,  f o r  a  t o t a l  d u e  o f  9 1 , 5 0 2 . 9 0 .

3 .  Dur ing  the  year  a t  i ssue pe t i t ioner 's  ac t i v i t ies  as  a  par tner  in  sa id

partnership general ly dealt  with civ i l  comnercial  l i t igat ion which required a

port ion of his t ime to be spent,  as a matter of  necessity,  without New York

State. Pet i t . ioner argued that to draw a dist inct ion between being a nonresident

partner and nonresident employee for al locat ion purposes is in violat ion of the

New York State and Federal  Const i tut ions.

CONCIUSIONS OF IAhI

A. That pursuant to sect ion 637(b)(2) of the Tax Law, a nonresident partner may

not  a l loca te  " . . .as  income or  ga in  f rom sources  ou ts ide  New York ,  a  g rea ter

proport ion of his distr ibut ive share of partnership income or gain than the

rat io of partnership income or gain from sources outside New York to partnership

income or  ga in  f rom a l l  sources .  .  .  " .
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Such income is allocated to New York sources on the same basis as the firm uses

to al locate the distr ibut ive share of each partner.  (See Matler of  Thomas M.

Debevoise et al .  v.  State Tax Connission, 52 A.D. 2d 1023,

B. That the const i tut ional i ty of  the laws of the State of New York and the

United States are presumed at the administrat ive level of  the State Tax Commission.

There is no jur isdict ion at the administrat ive level to declare such

laws unconst i tut ional.

Accordingly,  pet i t ioner Richard F. Horowitz is not properly

any port ion of his distr ibut ive share of income from l . Ieiss,

and Schwartzman to sources outside New York State.

C. That the pet i t ion of Richard F. Horowitz and Diane

denied and the Not ice of Def ic iency dated Apri l  12, 1978 is

wiLh such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX C

OcT 0 6lii i iZ

3 8 3  N . Y .  S .  2 d  5 9 8 .  )

ent i t led to al locate

Rosenthal,  HeIIer

l .  Horowitz is

sustained together


