
STATE OF NEI,'I YORK

STATE TAX COMMISSION

the Matter of the Pet i t ion
o f

Harr iet  Holstein
AT'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 af  the Tax Law for  the Years
1 9 7 4  &  L 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t}ne 22nd day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Harr iet  Holstein, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Har r ie t  Ho ls te in
5 0 0  A .  E a s t  8 7 t h  S t .
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

In

That deponent further says
herein and that  the address set .
o f  t he  pe t i t i one r .

Sworn to before me th is
22nd day of  October,  7982.

AUTHORIZED TO I}IISlER
OATHS PUNSUAI.IT
SECTIOI i  T74

T0 IAX IJAW

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Har r i e t  Ho l s te in
AFFIDAVIT OF MAIUNG

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
L974 & 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 22nd day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Stuart  Kessler the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Stua r t  Kess le r
Go lds te in ,  Go lub ,  Kess le r  &  Co .
245 Park Ave.
New York,  NY 10167

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t io ler.

the representat ive
said wrapper is the

Sworn to before me this
22nd day of October,  1982.

( 'ar*za,L,
At"jIHOF IZfrD TO ADMINISTEI1
OA'|HS I i ] ] iSU,qi{T :IO : iAX IAUI
: : i " : T  l l i i r  t ' / . I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1222 I

October  22 ,  I9B2

Har r i e t  Ho l s te in
500 A.  Easr  87rh  Sr .
New York, NY 10028

Dear  Ms.  Ho ls te in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l/ (518) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Stuar t  Kess le r
Go lds te in ,  Go lub ,  Kess le r  &  Co.
245 Park Ave.
New York ,  NY 10167
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

HARRIET HOISTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1974 and 1975.

DECISION

Pet i t ioner ,  Har r ie t  Ho ls te in ,  500 A.  Eas t  BTth  St ree t ,  New York ,  New York

10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1974 and 1975

(Fi le No. 24367).

A smal l  c laims hearing was held before Al len CaplowaiLh, Hearing Off icer,

at the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York,

New York ,  on  September  22 ,  1981 a t  1 :15  P.M.  Pet i t ioner  appeared w i th  S tuar t

Kess le r ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether the Not ice of Def ic iency, as i t

is barred by the three-year period of l imitat ions

II .  Whether pet i t ioner was domici led in,  and

for the ent ire taxable years 1974 and 1975.

FINDINGS OF FACT

relates to taxable year 1974,

on  assessment .

a resident of New York State

I
al leged to have t imely f i led a New

undated t tcopyt t  o f  such return was

76,  L976.  Pursuant  to such copy,

State res ident  for  sa id year  only

1.  For  taxab le  year  1974,

York State Income Tax Resident

received by the Audit. Division

pet i t ioner claimed to have been

pet i t . ioner

Return. An

on November

a New York
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for the period January 1 through June 30, 1974. For taxable year 1975 pet i t ioner

t imely f i led a New York State Income Tax Resident Return whereon only a port ion

of her Federal  adjusted gross income was reported.

2. On Apri l  19, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein, as a result  of  her fai lure to submit requested

information, her tax l iabi l i t ies were recomputed on the basis that she was a

resident of the State of New York for both ful l  taxable years at issue.

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner on July 10,

1978 asser t ing  add i t iona l  persona l  income tax  o f  $3r811.29 ,  pena l ty  o f  $385.89

pursuant  to  sec t ion  685(a) (1 )  o f  the  Tax  Law fo r  fa i lu re  to  f i le  a  1974 re tu rn ,

p lus  in te res t  o f  $855.44 ,  fo r  a  to ta l  due o f  95 ,052.62 .

3. Pet i t ioner argued that she rdas a domici l iary and resident of England

for the sixteen (16) month period July 1, 1974 through 0ctober 31, 1975.

Addit ional ly,  she argued that the def ic iency asserLed for 1974 should be

cancel led on the ground that she had f i led l r ler 1974 return on Apri l  12, 1975,

thereby rendering the Not ice of Def ic iency issued July 10, 1978, with respect

to said year,  unt imely pursuant to sect ion 683(a) of the Tax Law.

4. The record herein contains no documentat ion support ing pet i t ioner 's

content ion that she had t imely f i led a 7974 return. The only 1974 return on

record is the aforestated undated "copy" which was received November 16, Lg76,

as the result  of  an inquiry.  The Audit  Divis ion views said "copy" as the

ini t ia l  and sole f i l ing for 1974.

5. On or about JuIy 1, 7974 pet i t ioner was assigned to England by her New

York State employer.  Such assignment was to be for a minimum period of s ix

months. 0n her removal f rom New York State pet i t ioner sublet her furnished

apartment located at 500 A. East 87th Street,  New york City.
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6. On arr ival  in Eng1and, pet i t ioner leased an apartment for a period of

six months. Subsequent ly,  such lease was renewed for another six month period

and ul t imately,  toward the end of pet i t ioner 's stay, i t  was leased on a monthly

b a s i s .

7. Pet i t ioner obtained a work permit  in England.

8 .  On or  about  October  31 ,  1975 pe t i t ioner 's  ass ignnent  in  Eng land

terminated and she was then reassigned to New York. At this time she terminated

the sublease and resumed residing in her New York apartment.

9. Petitioner averred that her intent on moving to England was not to

remain there permanently.

CONCIUSI0NS OF tAirt

A. That sect ion 683(a) of the Tax Law provides that:

t rExcept as otherwise provided in this sect ion, any tax under
this art ic le shal l  be assessed within three years after the
return was f i led (whether or not such return was f i led on or
a f te r  the  da te  p rescr ibed) .  "

B. That pet i t ioner has fai led to sustain her burden of proof required

pursuant to sect ion 689 (e) of the Tax Law to show that she had f i led a New York

State personal income tax return for taxable year 1974 pr ior to November 16,

1976. Accordingly,  the Not ice of Def ic iency issued July 10, 1978 with respect

to said year was t imely.

C. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new location with the bona fide intention of making his fixed and

permanent home there. No change of domicile results from a removal to a new

location if the intention is to remain there only for a linited time (20 NYCRR

r02.2(d)  (2 )  )

The evidence is clear and convincing that pet i t ioner had no intent ion

of making her fixed and permanent home in England. Accordingly, she remained a
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domiciliary of the State of New York during the full taxable years L974 and

7 9 7 5 .

D. That any person domici led in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such entire year, and (3) he spends in the aggregate not

more than 30 days of the taxable year in this State (20 NYCRR I02.2(b),  Sect ion

6 0 5 ( a ) ( 1 )  o f  t h e  T a x  l a w ) .

Since pet i t ioner had not sat isf ied the above stated requirements for

taxable years 1974 and 1975 she is therefore deemed a resident of the State of

New York for said years.

E. That the pet i t ion of Harr iet  Holstein is denied and the Not ice of

Def ic iency dated JuIy 10, 1978 is hereby sustained.

DATED: Albany, New York STATE TAX COWISSION

OCT zZ Bsz aAi
ISSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 22, 1982

Harr iet .  Holstein
5 0 0  A .  E a s t  8 7 t h  S t .
New York, NY 10028

Dear  Ms.  Ho ls te in :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice l -aws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Stuar t  Kess le r
Go lds te in ,  Go lub ,  Kess le r  &  Co.
245 Park Ave.
New York ,  NY 10167
Taxing Bureau's Representat. ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

HARRIET HOISTEIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1974 and 1975

DECISION

Pet i t ioner ,  Har r ie t  Ho1ste in ,  500 A.  Eas t  87 th  S t ree t ,  New York ,  New York

10028, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the vears 1974 and L975

(Fi le No. 24367).

A smal l  c laims hearing was held before AI len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on September 22, 1981 at 1:15 P.M. Pet i t ioner appeared with Stuart

Kessrer,  Esq..  The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IES

I.  Idhether the Not ice of Def ic iency, as i t  relates to taxable year 1974,

is barred by the three-year period of l imitat ions on assessment.

I I .  Whether pet i t ioner was domici led in,  and a resident of New York State

for the ent ire taxable years 7974 and 1975.

FINDINGS OF FACT

1.  For  taxab le  year  1974,

York State Income Tax Resident

received by the Audit  Divis ion

pet i t ioner claimed to have been

al leged to have t imely

undated "copy" of such

16,  1976.  Pursuant  to
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pet i t ioner

Ret.urn. An
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return was
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year only
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for the period January 1 through June 30, 1974. For taxable year 1975 pet i t ioner

t imely f i led a New York State Income Tax Resident Return whereon only a port ion

of her Federal  adjusted gross income was reported.

2. On Apri l  19, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein, as a result  of  her fai lure to submit requested

information, her tax l iabi l i t ies rdere recomputed on the basis that she was a

resident of the State of New York for both ful l  taxable years at issue.

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner on JuIy 10,

1978 asser t ing  add i t iona l  persona l  income tax  o f  $3r817.29 ,  pena l ty  o f  $385.89

pursuant  to  sec t ion  685(a) ( t )  o f  the  Tax  law fo r  fa i lu re  to  f i le  a  1974 re tu rn ,

p l u s  i n t e r e s t  o f  $ 8 5 5 . 4 4 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 0 5 2 . 6 2 .

3. Pet i t ioner argued that she was a domici l iary and resident of England

for  the  s ix teen (15)  month  per iod  Ju ly  1 ,  lg74  th rough oc tober  31 ,  1975.

Addit ional ly,  she argued that the def ic iency asserted for 1974 should be

cancel led on the ground that she had f i led her 7974 return on Apri l  12, 7975,

thereby rendering the Not ice of Def ic iency issued July 10, 1978, with respect

to said year,  unt imely pursuant to sect ion 683(a) of the Tax Law.

4. The record herein contains no documentat ion support ing pet i t ioner 's

content ion that she had t imely f i led a 7974 return. The only 1974 return on

record is the aforestated undated "copy" which was received November 16, 7976,

as the result .  of  an inquiry.  The Audit  Divis ion views said ' rcopy" as the

in i t ia l  and so le  f i l i ng  fo r  L974.

5. On or about JuIy 1, t974 pet i t ioner was assigned to England by her New

York State employer.  Such assignment was to be for a minimum period of s ix

months. On her removal f rom New York State pet i t ioner sublet her furnished

apartment located at 500 A. East BTth Street,  New york City.
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6. On arr ival  in England, pet i t ioner leased an apartment for a period of

six months. Subsequently, such lease was renerrred for another six rnonth period

and ul t innately,  toward the end of pet i t ioner 's stay, i t  was leased on a monthly

b a s i s .

7. Pet i t ioner obtained a work permit  in England.

8 .  0n  or  about  October  31 ,  1975 pe t i t ioner 's  ass ig runent  in  Eng land

terminated and she was then reassigned to New York. At this time she terminated

the sublease and resumed residing in her New York apartment.

9. Petitioner averred that her intent on noving to England was not to

remain there permanently.

CONCIUSIONS OF IA!|I

A. That sect ion 683(a) of the Tax law provides that:

' tExcept as otherwise provided in this sect ion, any tax under
this art ic le shal l  be assessed within three years after the
return was filed (whether or not such return lrras filed on or
a f te r  the  da te  p rescr ibed) .  "

B. That pet i t ioner has fai led to sustain her burden of proof reguired

pursuant to sect ion 689(e) of the Tax law to show that she had f i led a New York

State personal income tax return for taxable year 7974 pr ior to November L6,

1976. Accordingty, the Not ice of Def ic iency issued July 10, 1978 with respect

to said year was t imely.

C. That a domici le once establ ished conLinues unt i l  the person in quest ion

moves Lo a new location with the bona fide intention of uraking his fixed and

permanent home there. No change of dornicile results from a removal to a new

location if the intention is to remain there only for a Iimited time (20 NYCRR

r02 .2(d)  (2 )  )

The evidence is clear and convincing that petitioner had no intention

of making her f ixed and pennanent home in England. Accordingly,  she remained a
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domiciliary of the State of New York during the full taxable years 1974 and

7 9 7 5 .

D. That any person domici led in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the fol lowing requirements: ( t )  t re maintai-ns no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate not

more than 30 days of the taxable year in this State (20 NYCRR LO2.2(b),  Sect ion

6 0 5 ( a ) ( 1 )  o f  t h e  T a x  L a w ) .

Since pet i t ioner had not sat isf ied the above stated requirements for

taxable years 1974 and 1975 she is therefore deemed a resident of the State of

New York for said years.

E. That the pet i t ion

Defic iency dated JuIy 10,

DATED: ,t{Idany, New York

OcT 2 2 1982

of  Harr ie t  Holste in is  denied and the Not ice of

1.978 is  hereby susta ined.

ISSION
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