
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Frank M. Holohan
MFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrnination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
1964.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the vr i thin not ice of Decision by
cert i f ied mai l  upon Frank M. Holohan, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Frank M. Holohan
5 Cherry St.
E. Hanover,  NJ 07836

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.

that  the said
for th on said

is  the pet i t ioner
the last known address
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Plainview, NY 11803
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the United States Postal  Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said addressee
herein and that the address seL forth

of the representat ive of the pet i t

is the representat ive
on said vJrapper is the

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEtV  YORK 12227

April 23, 7982

Frank H. Holohan
5 Cherry St.
E. Hanover,  NJ 07936

Dear Mr. Holohan:

Please take not ice of the Decision of the State Tax Connnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice taws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
I,aw Bureau - Litigation Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
A l len  S.  S t im
4 Cynthia lane
Plainview, NY 11803
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANK M. HOLOHAN

for Redet.erminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicIe 22
of the Tax law for the Year 1964.

DECISION

Pet i t ioner ,  Frank M. Holohan,  5 Cherry Street ,  East  Hanover,  New Jersey,

f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of  personal

income tax under Ar t ic le  22 of  the Tax Law for  the year  1964 ( f i le  No.  14257) .

A  sma l l  c l a ims  hea r i ng  was  he ld  be fo re  t { i l l i am Va lca rce l ,  Hea r i ng  O f f i ce r ,

at  the of f ices of  the State Tax Commission,  Two ldor ld Trade Center ,  New York,

New York ,  on  Feb rua ry  6 ,  1979  a t  10 :45  A .M.  Pe t i t i one r  appea red  by  A r ren  s .

S t im ,  Esq .  The  Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  (A .  Schwar t z ,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

I r lhether  pet i t ioner  had race t rack winnings of  $14 1666.60 dur ing 7964.

FINDINGS OF FACT

1 .

Resident

in te res t

$ 5 1  . 0 0 .

2 .

aga ins t

grounds

Peti t ioner,  Frank M. Holohan, t . imely f i led a New York State Income Tax

Return for 1964, on which he reported wage income of $31234.00,

income of.  $202.43, and dividend income (after any exclusions) of

On January 22r 1968, the Income Tax Bureau issued a Not ice of Def ic iency

pet i t ioner,  imposing addit ional personal income tax for 1964 on the

tha t  race  t rack  w inn ings  o f  $14,666.60  were  found to  be  unrepor ted



- 2 -

add i t i ona l  i ncome.  The  s tanda rd  deduc t i on  o f  $1 ,000 .00  was  a l l owed  i n  l i eu  o f

Lhe  $541 .00  i n  New York  S ta te  i t em ized  deduc t i ons  c la imed .

3.  Pet i t ioner  test i f ied that  on November 18 ,  7964,  he was requested by an

acquaintance cal led " lucky"  (who was a known gambler)  to  cash a winning race

t rack  t i c keL  a t  Yonke rs  Raceway ,  and  co l l ec ted  the  $741666 .60  a t  i s sue .  He

further testif ied that the money was turned over to "Lucky" who in turn gave

p e t i t i o n e r  $ 3 0 0 . 0 0 .

4.  On August  13,  7968,  pet i t ioner  rendered a sLatement  to the Income Tax

Bureau,  re lat ing a l l  the in format ion and deta i ls  of  the race t rack inc ident

and,  as a resul t ,  the Bureau in i t ia ted an invest igat ion of  "Lucky" .  The Income

Tax Bureau held pet i t ionerrs mat ter  in  abeyance unt i l  the Bureaurs invest igat ion

of  i t luckyt t  was completed.

5.  The InLernal  Revenue Serv ice conducted i ts  own invest igat ion of

" luckyr ' .  The fncome Tax Bureau indicated that  the Internal  Revenue Serv ice and

"Lucky"  were involved in an appel la te act ion.  The Internal  Revenue Serv ice d id

no t  i n i t i a te  any  ac t i on  aga ins t  peL i t i one r ,  F rank  M.  Ho lohan ,  p r i o r ,  du r i ng  o r

af ter  the invest igat ion of  ' r luckyr t .

6.  In  1975,  the Income Tax Bureau indicated that  the invest igat ion of

"Lucky"  was completed and that  there was no ev idence that  the $741666.6A was

inc luded  i n  h i s  o r  i n  any  o the r  pe rson ' s  t ax  re tu rn .  C i t i ng  sec t i on  697 (e )

[Secrecy requi rements and penal t ies for  Vio lat ion]  of  the Tax Law, the Income

Tax Bureau d id not .  a l low pet i t ioner  to examine repor ts  or  memorandums issued by

them surrounding the invest igat ion of  "Lucky[  or  to  examine a Federal  determina-

t ion issued by the Internal  Revenue Serv ice.

7 .  The Audi t  Div is ion d id not  reveal  the deta i ls ,  f ind ings and nature of

the examinat ion of  pet i t ioner .  There was no indicat ion that  pet i t ioner  p laced
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Iarge sums of money in bank accounts or that pet i t ioner 's l i festyle,  subsequent

to  November  18 ,  7964,  was s ign i f i can t ly  inc reased.

8.  The Audi t  Div is ion contended that  i t  could not  determine whether  or

not .  the $14,666.60 was inc luded in the Federal  determinat ion issued against  the

indiv idual  ident i f ied by pet i t ioner  as "Lucky" .

9.  There are indicat ions in  the f i le  that  pet i t ioner  cooperated in  the

Federal  and State invest igat ions of  "Lucky" ,  a l though the extent  of  pet i t ioner 's

par t . ic ipat ion may never  be fu l ly  appreciated because of  the death of  pet i t ioner 's

counse l  du r i ng  t hose  p roceed ings .

10 .  Based  on  pe t i t i one r ' s  demeanor  du r i ng  t he  cou rse  o f  h i s  t es t imony ,  h i s

s ta t . emen ts  as  t o  t u rn ing  ove r  t he  money  to t t l ucky t t a re  en t i r e l y  c red ib le .

CONCLUSIONS OF LAI4I

A .  Tha t  as  a  resu l t  o f  pe t i t i one r ' s  t es t imony ,  and  su r round ing  c i r cums tances ,

inc luding the invest igat ion of  "Lucky"  and pet i t ioner 's  own l i festy le,  pet i t ioner

has  me t  t he  bu rden  o f  p roo f  as  imposed  unde r  sec t i on  689 (e )  o f  t he  Tax  l aw ,

wi th regard to h is  c la im that  the winnings were merely  "p icked up" by h im for

t ransm i t t a l  t o  "Luckv t t .

B .  Tha t  t he  unusua l  c i r cums tances  o f  t h i s  case ,  i nc lud ing  pe t i t i one r ' s

par t ic ipat ion in  the lengthy invest igat ion of  " lucky" ,  the death of  pet i t ionerrs

counsel  dur ing the course of  that  prot racted invest igat ion,  and Lhe unavai labi l i ty

at  th is  t ime of  many technical  deta i ls  concerning that  invest igat ion may

con t r i bu te  t o  pe t i t i one r r s  sus ta in ing  subs tanL ia l  p re jud i ce ,  i f  t he  i ns tan t

pet . i t ion were denied in  i ts  ent i rety .

C.  That  pe t i t ioner ,  F rank  M.  Ho lohan,  had add i t iona l  income o f  $300.00

during 7964 in accordance with the meaning and intent of  Art ic le 22 of the Tax

Law.
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D. That  the pet i t ion of  Frank M. Holohan is  granted to the extent  of

reduc ing  add i t i ona l  i ncome f rom $14 ,666 .60  to  $300 .00 .  The  Aud i t  D i v i s i on  i s

hereby d i rected to modi fy  accordingly  the Not ice of  Def ic iency i -ssued January 22,

7968 .  Excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATBD: Albany, New York

:rPR 2 g lg8z
ATE TAX COMMISSION

'b*r'l
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Frank M. Holohan

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
t 9 6 4 .

AFTIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, !982, he served the rr ' i th in not ice of Decision by
cert i f ied mai l  upon Frank M. Holohan, the pet i t ioner in the within proceedi-ng,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Frank M. Holohan
5 Cherry St.
Mor r is  P Ia ins ,  NJ  07950

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27th day of May, 1982.

Lhat the said addressee is the pet i t ioner
forth on said rlrrapper i-s the last known address

/

/  , , '  , ' - ) .
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ALLEN S. STIM
COUNSELLOR AT L .AW

4 CYNTHIA L3,NE

PLAINVIEW,  N.  Y .  l IAO3

,=,., *I=-"r="

State of New York
State Tax Commisslon
Tax Appeals Bureau
State Campus
Albany, New York L2Z2T

(" unvos

-{-l-gr ''o-i'
May 2nd, L982

\
tgga , i

I

Re: Matter of  the Pet i t lon of  Frank M.
Holohan for Redeterminatlon of a
DefLcj.eney or for Befund of Personal-
Income ?ax under Article 22 of the Tax
Law for the Year L964

Dear  S l rs ;

This past week I  reeej .ved by cert l f ied malI  a copy of the Deeis lon
of the State Tax Commlssion in the above matter and of  tne t ransmit ta l
Letter to the taxpaye{ addressed Frank M. Holohan, I  chemy street,
E .  Hanover ,  N .J .  0T936.

The above is the wrong address for Mr.  Holohan who never received
e i ther  the  le t te r  o r  the  dec is ion .  Mr .  Ho lohants  address  is  !  Cher ry
St ree t ,  Mor r ls  P la ins ,  New Jersey  OZ95O.

Very truly yours,
,,, flir^ ..J lh,,
AT.tqN S. STIM
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ond FINANCE

MENORAT{DUtrI
A D - 5 3  { t / 8 O )

TO: A1 Nendza, Aseistant Director

FROr{:  ArnoLd M, Glass, Associate Attorney

SUBJECT: Frank M HoLohan

This off ice has been advised by rel .ephone
received advice of the decision with respect to
his attorney, as the decision mai led to him was
Kindly send decision to Mr. Holohan at 5 Cherry
New Jerseyr .  07950

OFFICE: Law Bureau

DATE: lfiay 7, L982

that Mr. Ilolohan
his matter through
not properly addressed
St ree t ,  Mor r is  P la ins t

, 1  .  ^ . / t

/,4a-n ,</tn/4k -
'Aesociate AttorneY

Al4c/pgc


