
STATE OF NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Steven Hoffenberg
MFIDAVIT OF MAIIING

for RedeLerminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
7974 &,  1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Steven Hoffenberg, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Steven Hoffenberg
1790 Broadway
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on s wrapper is t last known address
of  the  pe t i t ioner .

Sworn to before me this
29th day of January, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Steven Hoffenberg

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 4  &  1 9 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam H. Harr ington the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Wil l iam H. Harr ington
T r a g e r ,  G l a s s  &  C o .
1790 Broadway
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

addressee is  the
set  fo r th  on  sa i

representat ive
wrapper is the

of  the representat ive o pet i t ioner .

Sworn to before me this
29th day of January, L9B2



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

Steven Hoffenberg
1790 Broadway
New York ,  NY 10019

Dear  Mr .  Hof fenberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract. ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone i f  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
l{ i l I iam H. Harr ington
T r a g e r ,  G l a s s  &  C o .
1790 Broadway
New York ,  NY 10019
Taxing Bureau's RepresenLat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

STEVEN HOFFENBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Arl.icle 22
of the Tax law for the years 7974 and L975,

Whether petitioner

085(g) of the Tax Law as

account for and pay over

Pet i t ioner,  Steven Hoffenberg, 1790 Broadway, New York, New York 10019,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1974 and 1975 (Fi le

N o .  1 8 5 9 5 ) .

A formal hearing was commenced before Doris Steinhardt,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York on October 9, 1980 at 10:00 A.M. and cont inued to conclusion before

Arther Bray, Hearing Off icer,  at  the same off ices on JuIy 21, 1981. Pet i t ioner

appeared by  Trager ,  G lass  & Co.  (Wi l l iam H.  Hav ighors t ,  C .P.A. )  a t  the  hear ing

held on October 9, 1980. Pet i t ioner did not appear at the hearing held on

JuIy 21, 1981. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samue1

F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

is subject to a penalty in accordance with sect ion

a person who wi l l fu l ly fai led to col lect,  t ruthful ly

withholding taxes for the years 1974 and 1975.

FINDINGS OF FACT

1. Union Electr ic Product Corporat ion ("Union") fai led to pay New York

State personal income tax withheld from the wages of its employees in the
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amount  o f  $4 ,314.91  fo r  the  per iod  January  1 ,  1974 to  December  31 ,  1974 and in

the amount of $31252.10 for the period January 1, 1975 to August 28, 1975.

2, On February 28, 
'1,977 

the Audit  Divis ion issued a Not ice of Def ic iency

and Statement of Deficiency against petitioner asserting a penalty equal to the

amount. of the unpaid New York State withholding tax due from Union for the

periods January 1, 1974 to December 31, 1974 and January 1, 1975 to August 28,

1 9 7 5 .

3. Pet i t ioner t inely f i led a pet i t ion arguing, inter al ia:  that Union

had sufficient assets to pay the withholding tax due but was prevented from

doing so by operation of the Bankruptcy law; that when a corporation has

suff ic ient assets to pay the withholding taxes due, a corporate off icer should

not be held liabIe under Tax Lar.r 5685(S); that the penalty imposed by Tax law

5685(C) is dischargeable in bankruptcy; and that pet i t ioner did not wi l l fu l ly

fai l  to pay over withholding taxes.

4. At the hearing held on October 9, 1980 the fol lowing documents were

offered and received in evidence: Not ice of Def ic iency, Statement of Def ic iency,

Pet i t ion with attachments, and Answer. Pet i t ioner,  though represented by a

cert i f ied publ ic accountant,  requested an adjournment in order to obtain

representat ion by an attorney-at- Iaw. Subsequent ly,  pet i t ioner 's request

was granted by the New York State Tax Commission.

5. A f inal  not ice of a formal hearing vras sent to pet i t ioner not i fy ing

him that a hearing was scheduled to be held on July 21, 1981 at 10:45 A.M. At

the hearing convened on July 21, 1981, neither petitioner nor a representative

of pet i t ioner appeared.

CONCIUSION OF LAW

A. That pet i t ioner has

pursuant to sect ion 589(e) of

fai led to sustain his burden of proof reguired

the Tax law to show that he was not a person who
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wi l l fu l ly fai led to col lect,  t ruthful ly account for and pay over the New York

State withholding taxes due fron Union Electr ic Product Corporat ion. Accordingly,

the penalty asserted pursuant to sect ion 685(g) of the Tax law is sustained

(see Mat te r  o f  Tavo lacc i  v .  S ta te  Tax  Commiss ion ,  77  A.D.  2d  759) .

B. That the pet i t ion of Steven Hoffenberg is denied and the Not ice of

Def ic iency dated February 28, 1977 is sustained.

DATED: Albany, New York

JAN 2 9 1982


