
STATB OI' NEI,f YORK

STATE TAX COMMISSION

In the Matter

R ichard  F .  &

for Redeterminat ion of a
of a Determi.nat ion or a
Tax under Art ic le 22 of
1 9 7 5 .

of the Pet i t ion
o f

Juanita M. Hoener

Def ic iency  or  a  Rev is ion
Refund of Personal Income
the Tax Law for the Year

ATFIDAV]T OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  26 th  day  o f  November ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Richard F. & Juanita M. Hoener,  the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Richard F. & Juanita M. Hoener
6  Ter race  Dr .
Hunt ington Stat ion, NY 11746

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponenL furlher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26th day of November, 1982.

that the said addressee is the pet i t ioner

AUTTICRIZED TO ADMINISTER
CA?HS PURSUANI TO TAX IJAW
SECTION I74

forth on I4'rapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1982

Richard F. & Juanita M. Hoener
6  T e r r a c e  D r .
Huntington Station, NY 1L746

D e a r  M r .  &  M r s .  H o e n e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the SLate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is i -on  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
A1bany, New York 12227
Phone i l  (Ste) 457-2070

Very t.ruly yours,

STATE TAx COMMISSION

cc :  Pet i t . ioner 's  RepresenLat ive

Taxing Bureau' s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet . i t ion

o f

RICHARD F. HOENER AND JUANITA M. HOENER

for redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1975.

DECISION

Peti t ioners Richard F. Hoener and Juanita M. Hoener,  6 Terrace Drive,

Hunt ington Stat ion, New York I I746, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1975 (F i le  No.  26473) .

A  smal l  c la i rns  hear ing  was he ld  be fore  Car I  P .  Wr igh t ,  hear ing  o f f i cer ,  a t .

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  August  4 ,  1981 a t  2 :45  P.Y l .  Pe t i t . ioner  R ichard  F .  Hoener  appeared pro

se.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  \de iss ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether during 1975 pet i t ioners were residents of New York State for

income tax  purposes .

I I .  Whether  pe t i t ioners  were  en t i t led  to  c la im a  res ident  tax  c red i t  fo r

income taxes imposed on interest income and a ret i rement pension by the State

o f  O h i o .

FINDINGS OF FACT

1. Pet i t j -oners, Richard F. Hoener and Juanita

New York State fncome Tax Resident Return for 1975.

return, pet i t ioners deducted ret i rement income from

M.  Hoener ,  t ime l y  f i l ed  a

On Schedule C of  th is

the Uni ted States Civ i l
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Serv ice  Commiss ion  o f  $12r714.10  and in te res t  income o f  $3 ,338.92  wh ich  was

taxed in the State of Ohio.

2. 0n August 19, 1976, the Audit  Divis ion issued a Statement of Audit

Changes aga ins t  pe t i t ioners ,  p ropos ing  add i t iona l  persona l  income tax  o f  $21367.04

p lus  in te resL  o f  $69.45  fo r  a  to ta l  due o f  $21436.49 .  The Sta tement  was issued

on the grounds that pet i t ioners were residents of New York State and were

taxable on income received frorn al l  sources. Therefore, the ret i rement pension

and the interest were disal lowed as improper modif icat ions.

0n September 21, 7976, pet i t ioners paid the tax and interest as shown on

Statement of Audit  Changes dated August 19, 7976 in ful l  wi thout giv ing consent

to Lhe f indings.

3 .  0n  September  22 ,  L976,  pe t i t ioners  f i led  a  New York  S ta te  C la im fo r

Resident Tax Credit .  Attached thereto was a copy of an 0hio individual income

tax return for 1975 and a copy of check payable to the order of Treasurer of

State of 0hio. The Audit  Divis ion gave no credit  for the taxes paid to the

Sta te  o f  Oh io .

4. 0n February 28, 1977, pet i t ioners f i led an amended New York State

Income Tax Nonresident Return for 1975 excluding the ret i rement pension and

interest income from the New York State income. The return was f i led on the

grounds that pet i t ioners were not domici l iar ies of New York since they were in

New York State for a temporary stay for the accomplishment.  of  a part icular

purpose and thereby did not maintain a permanent place of abode. The pet i t ioners

took  a  c red i t  on  th is  re tu rn  fo r  the  a fo rement ioned payment  o r  $21436.49 .

5 .  0n  June 27 ,  1977 ,  pe t i t ioners  were  issued a  Not ice  o f  D isa l lowance in

the  amount .  o f  $2 ,436.49 .  Th is  Not ice  was issued based on  Lhe f i l i ng  o f  the

amended return.
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6. Petit ioner, Richard F. Hoener while residing in Dayt.on, 0hio responded

to a Fairchi ld fndustries fnc. (company) employment advert isement for test

engineers.  Pet i t ioner  appl ied for  the posi t ion of  A-10 Stat ic  Test  Program

Engineer. This program was planned and is st i l l  being performed in Dayton,

0hio. However, the company after evaluating its requirements and petit ioner's

qual i f icat ions ins is ted that  he accept  the posi t ion in  the A-10 Fat igue Test

Program. This program was planned and is st i l l  being perforned by the company

in i ts Farmingdale, New York faci l i ty. Petit ioners were moved by Fairchi ld

Industries Inc. to New York State for the duration of the Fatigue Test Program.

Petit ioners resolve to return to Dayton, 0hio when petit ioner Richard F. Hoener's

assignment is completed. At the t ime petit ioner Richard F. Hoener accepted the

assignment i t  was anticipated that i t  would take two years to complete. However,

when petit ioner came to New York, i t  was foreseen that problems could delay the

program.

The A-10 Fat. igue Test Program encountered problems and certain Air Force

changes and for these reasons it  has not been completed as of the hearing date.

7. At the t ime of the hearing, petit ioners maintained a furnished residence

in Kettering, Ohio. They maintain an 0hio telephone and bank accounts.

Petit . ioners had a wil l  drawn in the State of Ohio and maintain a safe deposit

box in the State of 0hio. Petit ioners have routine dental work performed in

Dayton,  0h io.  Pet . i t ioner  Richard F.  Hoener  possesses an 0hio Profess ional

Engineer License and has not. applied for a New York l icense. When on vacati.on,

petit ioners return t.o the State of Ohio.

8.  Pet i t ioners,  a f ter  ar r iv ing in  New York State,  could not .  f ind su i tab le

rental quarters. Therefore, they bought a house for both l iving and investment

purposes. They opened a bank account in New York and voted in New York State



genera l  e lec t ions .  Pet i t ioners  have

During the year at issue, pet i t ioners

year .
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reg is te red  the i r  cars

resided in New York

in New York State.

State for the ent ire

9. During the year at issue, the funds at

New York State.

i ssue d id  no t  phys ica l l y  en ter

CONCTUSIONS OF IAI,{

A. That the domici le of the pet i t ioners is the State of Ohio since their

intent ion is to remain in New York State only unt i l  pet i t ioner Richard F.

Hoener 's assignment is completed. However,  pet i t ionerst maintained a permanent

p lace  o f  abode w i th in  New York  S ta te  s ince  pe t i t ioner  R ichard  F .  Hoener 's

assignment was indef ini te in durat ion during the year at issue. This is based

on the fact that var iable cont ingencies were too great to forsee the approximate

t ime the assignment would be concluded, thereby his assignment to his employerrs

New York faci l i ty could not be considered to be for a f ixed or l imited period

in  accordance w i th  20  NYCRR 102.2(e) .

B. That any person domici led outside the State who mainLains a permanent

place of abode within the State during any taxable year and spends an aggregate

of more than 183 days of such taxable year within the State shal l  be a resident

of New York St.ate for income tax purposes even t.hough he may not be deemed a

res ident  fo r  o ther  purposes  (Sec t ion  605(a) (2 )  o f  the  Tax  Law) .  That  as

resident individuals for income tax purposes, pet i t ioners'  New York adjusted

gross i -ncome is the same as their  federal  adjusted gross income as modif ied

(Sect . ion  672 o f  the  Tax  law) .

C.  That  pe t i t ioners  a re  no t  en t i t led  to  a  res ident  c red i t  s ince  sec t ion

620(c) of the Tax Law and 20 NYCRR 72L.3(d) provide that said credit  is al low-

able only for income tax imposed by another jur isdict ion upon compensat ion for
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persona l  serv ices  per fo rmed in  the  o ther  ju r i sd ic t ion ,  income f rom a  bus iness ,

Lrade or  p ro fess ion  car r ied  on  in  sa id  ju r isd ic t ion ,  and income f rom rea l  o r

tangible personal property si tuated in the other jur isdict ion. General ly,  the

credit  is not al lowed for tax imposed by another jur isdict ion upon income from

in tang ib les .

D. That New York State residents for income tax purposes are subject to

New York State personal income tax on income from intangible personal property

( including interest income and ret i rement pension) derived from or connected

wi th  sources  ou ts ide  New York  S ta te ,  in  accordance w i th  sec t ion  611(a)  o f  the

Tax Law and 20  NYCRR 115.1 .

E. That  the pet i t ion of  Richard F.  Hoener and Juani ta M. Hoener is  denied

and the Not ice of  Disal lowance issued June 27,  1977 is  susta ined.

DATED: Albany, New York

NOv u 6 19BZ
ACTiNG

STATE TAX COMMISSION


