
STATE OF NEW YORK

STATE TAX COMMISSION

In the l {at ter of  the Pet i t ion
o f

Rudolph Hirsch

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Year  7973.

AFFIDAV]T OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Rudolph Hirsch, the pet i t ioner in the within proceeding,
by enclosing a Lrue copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Rudolph Hirsch
7504 Jewel Ave.
Nor th  Bay  V i l lage ,  FL  33141

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposi lory) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

That.  deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrqpper is the last known address
of  the  pe t i t ioner .

Sworn to before rne this
l1 th day of  June,  1982.



Rudolph Hirsch
7504 Jewel Ave.
Nor th  Bay  V i l lage ,

D e a r  M r .  H i r s c h :

P lease take  no t ice
herewi th .

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11,  7982

Fr  33141

of  the  Dec is ion  o f  the  Sta te  Tax Commission enclosed

You have now exhausted your right of review
Pursuant  to  sect ion(s)  5gO & 722 of  the Tax
review an adverse decision by the Stat.e Tax
under  Ar t ic le  78 of  the Civ i l  Pract ice Laws
the Supreme Court of the State of New York,
the date of  th is  not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l l t igation Unit
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COUUISSION

cc :  Pet i t . ioner 's  Representa t ive

Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RUDOIPH HIRSCH

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax and Unincorporated
Business Tax under Ar t ic les 22 and 23 of  the
Tax  Law fo r  t he  Yea r  1973 .

1.  In  1973 pe t i t ioner ,

residents of the State of New

Return (Form IT-208) for the

Hirsch l isted the sum of $835

Pet i t ioner ,  Rudo lph  H i rsch ,  7504 Jewel  Avenue,  Nor th  Bay  V i l lage ,  F lo r ida

33741, f i led a pet iLion for redeterminat ion of a def ic iency or for refund of

personal income tax and unincorporated business tax under Art ic les 22 and 23 of

the Tax Law for the year 1973 (Fi le No. 19444).

On July 13, 1981 the pet i t ioner advised the State Tax Commission, in

wri t ing, that he waived a formal hearing herein and consented to the issuing of

a  dec is ion  based on  the  en t i re  record  conta ined in  the  f i le .

ISSUES

I .  Whether  the  income f rom pet i t ioner 's  ac t i v i t ies  as  an  insurance broker

is subject to unincorporated business tax.

I I .  Whether pet i t ioner is required to pay minimum income tax on a long

term capital  gain.

I I I .  Whether  pe t i t ioner  i s  requ i red  to  make a  20  percent  cap i ta l  ga ins

modif icat ion in arr iv ing at total  New York income.

FINDINGS OF FACT

DECISION

Rudo lph  H i rsch ,  and h is  w i fe ,  t ibby  H i rsch ,

York, f i led a New York State Combined Income Tax

taxable year I973 wherein pet i t ioner Rudolph

.15  as  income f rom h is  insurance bus iness  ( to
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M a r c h  3 1 ,  7 9 7 3 ) ,  a  c a p i t a l  g a i n  o f  $ 1 7 , 7 4 7 . 6 7  f x o m  t h e  s a l e  o f  c a p i t a l  a s s e t s

( inc luding the sale of  goodwi l l  f rorn h is  insurance business for  the sum of

$ 5 4 ' 1 0 5 . 0 0 ) .  H i s  t o t a l  i n c o m e  f r o m  a } l  s o u r c e s  a m o u n t e d  t o  $ 2 7 , 8 2 3 . 0 7 .

2 .  W i th  h i s  sa id  1973  re tu rn  pe t i t i one r  pa id  t he  sum o f  $1  1754 .20  wh ich

amount  represented h is  personal  income tax as computed by h im.

3. On Apri l  11, 7977 a Statement of Audit  Changes was issued to pet i t ioner

assert . ing addit ional personal income tax due for the year 1973 in the sum of

$1 '539.00  and un incorpora ted  bus iness  tax  due in  the  sum o f  $2 ,678.00 ,  fo r  a

to ta l  tax  due in  the  sum o f  $41277.00 ,  p lus  pena l ty  in  the  sum o f  $1 ,084.59  and

in te res t  in  the  sum o f  9945.32 ,  fo r  a  to ta l  due in  the  aggregate  sum o f  $6 ,246.91 . .

4 .  A lso ,  on  Apr i l  11 ,  1977 a  Not ice  o f  Def ic iency  was issued aga ins t

pe t i t ioner ,  Rudo lph  H i rsch ,  fo r  the  year  1973,  asser t ing  persona l  income and

un incorpora ted  bus iness  tax  found to  be  due in  the  a fo resa id  sum o f  $4 ,217.00

p lus  pena l ty  in  the  sum o f  $1 ,084.59  and in te res t  in  the  sum o f  $945.32  fo r  a

to ta l  due in  the  sum o f  $6  ,246.91 .

5.  The Statement  of  Audi t  changes expla ined the def ic iency as fo l lows:

"Your business act iv i t ies as an insurance broker  const i tu tes (s ic)
the carry ing on of  an unincorporated business.  Such income is
subject  to  tax imposed under Ar t ic le  23 of  the Tax Law. Capi ta l
gains for  unincorporated business tax purposes are taxed at  100%.

Pena l t y  i s  compu ted  unde r  Sec t i on  685 (a ) ( f )  I  ( a ) (2 )  f o r  f a i l u re
to f i le  a t imely reLurn and pay the tax on t ime.  Penal ty  is
compu ted  unde r  Sec t i on  685 (a ) (1 )  aL  the  ra te  o f  5% pe r  mon th
not  to exceed 25olo.  Penal ty  is  computed under Sect ion 685(a)(2)
at  the rate of  b% per month.  Penal ty  for  the f i rs t  f ive months
cannot  exceed 25%.

I]NINCORPORATED BUSINESS TAX:

Business income reported
Sa le  o f  bus iness  -  goodw i l l
Tota]  business i -ncome
I,ess:  a l lowance for  taxpayer serv ices
Balance
Exempt ion  (9416 .67  X  3 )

$  835 .00
54 ,  105  .  00

$54 ,940 .  oo
5  , 000 .00

$49  , 940 .  oo
1  , 250 .00



Taxable income

T]NINCORPORATED

The port ion of
York  persona l
subjecL to New
York i tems of

Capi ta l  gains deduct ion
20% mod i f i c i a t i on
New York i tems of  tax preference

Tota l  New York j .ncome reported
2O% of  capi ta l  gain deduct ion
Tota l  New York income corrected

In te res t
Taxes  (Less :  New York  sub t rac t i on )
Char i table contr ibut ions
to ta l  a l l ocab le  expenses

New York Adjusted gross income
Total  i tems of  tax preference
To ta l
Less :  Spec i f i c  deduc t i on
Balance
l e s s :  $ 3 2  r 2 0 8 . 0 ^ ' - '

$43 ,906 .00 - (6  
X  $1 '626 'oo (A )  =

Mod i f i ca t i on  f o r  a l l ocab le  expenses
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BUSINESS TAX G 5%%

$ 4 8 , 6 9 0 . 0 0

$  2 , 6 7 8 . 0 0

the long term capi ta l  gains not  subject  to  New
income tax is  an i tem of  tax preference and

York min imum income tax.  Computat ion of  New
tax  p re fe rence  i s  as  f o l l ows :

Net  long Lerm capi ta l  gains are taxed by New York at  60/o rather
than 50%. Accordingly ,  20% of  the capi ta l  gains deduct ion
should be added to income. Tota l  New York income is  recomputed
a s  f o l l o w s :

$ 1 7 , 7 4 8 . 0 0
3  , 5 5 0  .  0 0

$  1 4 ,  1 9 8  .  0 0

$ 2 5 , 8 0 3 .  0 0
3  , 5 5 0  .  0 0

$ 2 9  , 3 5 3 .  o o

As separate New York income tax returns were f i led,  i t  is
necessary to f i le  separate Forms IT-220 for  repor t ing min imum
income tax.  The maximum speci f ic  deduct ion a l lowable when
f i l i ng  sepa ra te  re tu rns  i s  $2 ,500 .00  fo r  each  spouse .

To  a r r i - ve  a t  New York  i t em ized  deduc t i ons ,  Sec t i on  615 (c ) (a )
of  the State Tax Law requires that  a modi f icat ion must  be
made for  a l locable expenses at t r ibutable to i tems of  tax
preference i -n excess of  the speci f ic  deduct ion.  The
modi f icat ion is  computed in the fo l lowing manner:

MODIFICATION FOR ALLOCABLE EXPENSES

$32  ,208  .  0o  (B )
$  14 ,  198  .  00
$46 ,406 .  oo

2  , 500  .  00
$43 ,906 .  oo  (C )

$  8 9 7 . 0 0
6 0 4 . 0 0
1 2 5  . 0 0

s r "020-. 
oo cnl

$ 1 , 1 9 3 . 0 0

$433.  oo  (D)
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COMPUTATION OF PERSONAL INCOME TAX

Total  New York income
I tem ized  Deduc t i ons :
L i n e  6 c ,  P a g e  1  -  5 0 %  X  $ 3 , 4 0 3 . 0 0
Less :  Mod i f i ca t i on
Ba lance
Exernptj-ons
New York taxable income

New York State Personal  Income Tax

$ 1 , 7 0 2 . 0 0
4 3 3 . 0 0

$ 3 2 , 2 0 8 . 0 0

1 . , 2 6 9  . O O
$ 3 0  , 9 3 9  .  o o

1 , 3 0 0 . 0 0
$ 2 9  , 6 3 9  .  o o

$  2 , 7 5 6 . 0 0 "

Note:  The amount  shown above for  to ta l  New York income ($32,208.00)
erroneously inc ludes the income reported by pet i t ioner 's  wi fe
($2 r855 .00 )  on  he r  sepa ra te  i ncome tax  re tu rn .

6.  The pet i t ioner  has submit ted no ev idence to controver t  the computat ion

and the personal  income tax and unincorporated business tax asser ted to be due

as set  for th in  the Statement  of  Audi t  Changes aforesaid.

CONCTUSIONS OF I.Ah}

A.  That  income der ived by pet i t ioner  Rudolph Hirsch f rom his  insurance

b roke rage  bus iness ,  i nc lud ing  the  ga in  f r om sa le  o f  goodw i l l ,  i s  sub jec t  t o  t he

imposi t ion of  unincorporated business tax pursuant  to Sect ion 701 of  the Tax

law .

B.  That  pet i t ioner  is  requi red to pay a min imum income tax on one-hal f  o f

the amount  by which net  long- term capi ta l  gains exceed net  shor t - term capi ta l

Iosses less 20 percent  of  the amount .  so deducted (sect ions 601-A arrd 622(b)  (4)

of  the Tax t raw).

C.  That  pet i t ioner  is  requi red to increase tota l  New York income by 20

percent  of  the excess of  h is  net  long- term capi ta l  gains over  h is  net  shor t - term

c a p i t a l  l o s s e s  ( s e c t i o n  6 1 2 ( b )  ( f f )  o f  t h e  T a x  L a w ) .

D. That the Audit  Divis ion is hereby directed to recompute the personal

income tax and minimum income Lax due as a result  of  the error pointed out in

Finding of Fact "5" supral  and that,  except as so granted, the pet i t ion is



denied and the Not ice of

in terest  and penal t ies as

DATED: A1bany,  New York
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Def ic iency is  susta ined,  together  wi th any addi t ional

may be lawful ly  due.

STATE TAX COMMISSION

JUN 1n 1984


