
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

H. Struve Hensel
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of NYS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax Law for the
Year  1976.

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon H. Struve Hensel,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

H. Struve Hensel
5020 Over look  Rd.  N. l { / .
l{ashington, DC 20016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  December,  7982.
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AUTHORIZED TO ANMINISTER
OATHS FURSUA}IT 1.0 TAX IJAIY
SECTION I74

tha t  the  sa id  addressee is  the  peL i t ioner
forth on said wrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  29 .  7982

H. Struve Hensel
5020 Over look  Rd.  N.W.
Washington, DC 20A76

Dear  Mr .  Hense l :

Please take not. ice of the Decision of the Stabe Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to secLion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and musL be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Guy P. Novo
Coudert Brothers
200 Park  Ave.
New York ,  NY 10 i66
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

H. STRIIVE HENSET

for Redeterminat ion of a Def ic iency or
Refund of Personal Income Tax and New
fncome Tax under Art . ic les 22 and 30 of
law for the Year 1976.

DECISION

R o a d ,  N . W . ,  I { a s h i n g t o n ,  D . C .

def ic iency  or  fo r  re fund o f

under Art ic les 22 and 30 of the Tax

for
York City

the Tax

A fo rmal  hear ing  was he ld  be fore  Rober t .  F .  Mu l l igan ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Comnission, Two \{or ld Trade Center,  New York, New

York ,  on  December  1 ,6 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared by  Couder t

Bro thers  (Guy P.  Novo,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  PauI

B .  C o b u r n ,  E s q .  ( K e v i n  A .  C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

Pet i t ioner ,  H .  S t ruve  Hense l ,  5020 Over look

20016, f i led a pet i t ion for redeterminat ion of a

personal income tax and New York City income tax

law fo r  the  year  1976 (F iLe  No.  28090) .

I .  Whether pet. i t ioner

York  S ta te  dur ing  1976.

I I .  I {hether pet. i t ioner

y e a r  1 9 7 6 .

vras a domici l iary and residenL individual of  New

is ent i t led to certain i temized deduct ions for the

FINDINGS OF FACT

1.  Pet i t ioner ,  H .  S t ruve  Hense l ,  f i l ed  a  New York  S ta te  Income Tax

Nonresident Return on combined reLurn form number 2031209 together with his

wife Isabel S. Hensel for the year 7976. 0n the return, he indicated he was a

resident of the State for 25 days. He reported New York income consist ing of a
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par tnersh ip  d is t r ibu t ion  o f  $25,804.00  p lus  add i t ions  o f  $499.00  fo r  un incorpor -

a ted  bus iness  Lax  and $8 ,818.00  fo r  a  Keogh P lan  d is t r ibu t ion .  The add i t ion

for the Keogh plan distr ibut ion however,  whi le included in his New York reported

income, r ,rras not l isted on l ine 2 of the Federal  amount column. The partnership

dist .r ibut ion was from the New York City based law f i rm of Coudert  Brothers.

The re tu rn  a lso  ind ica ted  tha t  pe t i t ioner  had,  fo r  federa l  purposes ,  $139 '865.00

in  sa la ry  income,  p lus  in te res t ,  d iv idend,  ren t  o r  roya l ty ,  and o ther  income,

none of which was reportable to New York.

Attached to the New York State return was City of New York Nonresident

Earn ings  Tax  Return  repor t ing  on ly  the  $25,804.00  par tnersh ip  d is t r ibu t ion .

2 .  0n  August  31 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice

of Def ic iency for addit ional tax due for the year 1976 in the amount of

$ 3 0 , 5 7 8 . 7 8 ,  a  s e c t i o n  6 8 5 ( c )  p e n a l t y  o f  $ 1 5 8 . 3 3  f o r  u n d e r e s t i m a t i o n  o f  p e r s o n a l

income tax, plus interest.  The def ic iency vras issued on the basis thaL pet i t ioner

had been a domici l iary of New York for 1976 and, since he fai led to sat isfy

certain statutory condit ions, was taxable as a resident on total  income frorn al l

sources. The Keogh plan distr ibut ion was not included in calculat ing the

def ic iency .

3. Pet i t ioner was born in Hoboken, New Jersey and as a chi ld moved with

his family to Tenaf ly,  New Jersey where he l ived unt i l  he went to Columbia Law

School.  Upon graduat ion from Columbia, he was employed by a New York CiLy law

firm. He l ived and worked in New York City unt i l  December 1940 when he went to

Washington, D.C. to work for the Navy Department.  He became General Counsel of

the Navy and later served as Assistant Secretary of the Navy during World I ' r lar I I

In March or Apri l  1946 he moved back to New York City to become a partner in

another New York Citv law f i rm.
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4.  In  1952,  pe t i t ioner  mar r ied  h is  w i fe ,  I sabe l  S .  Hense l .  He was asked

to return to Washington and become General Counsel to the Department of Defense.

The Hensels moved to l lashington and at f i rst  l ived there in rented premises, but

in  1953 or  ear ly  1954 purchased a  house on  Prospec t  S t ree t ,  N .W.

5. In 7966, pet. i t ioner was offered an opportunity to become a partner in

the New York City based, internat ional ly known law f i rm of Coudert  Brothers.

Mrs. Hensel opposed the change because she wanted to remain in Washington.

Pet i t ioner nevertheless joined Coudert  Brothers, promising his wife that he

would stay only five years and they then would return to Washington. At that

t ime Mr. Hensel was sixty-f ive years of age and did not bel ieve he would be

vigorous much beyond age sevenly.

6. Pet i t ioner commuted to New York City for a year,  then in 1967 he and

his wife sold their  Washington home in order to raise the cash to purchase a

cooperat ive apartment in New York City,  s ince at that t ime banks general ly were

not providing f inancing to individuals for purchase of cooperat ive apartments.

I{hen they lef t  Washington, Mr. and Mrs. Hensel had the intent ion of returning

there when the f ive years expired.

7. The work at Coudert  Brothers became interest ing and Mr. Hensel stayed

exLending his relat ionship with the f i rm on a year-Lo-year basis.  In 1972 the

Hensels bought a home in Washington on Indian Lane in the Spring Val ley sect ion.

They owned the house for about a year but decided that they did not want to move

in  because is  was t t ra ther  dark" ,  so  they  so ld  i t .

B. Pet. i t ioner ret i red as a partner from Coudert  Brothers effect ive

December 31, 1975. Whi le with the f i rm, he had done a considerable anount of

lega l  work  fo r  Mar i t ime Fru i t  Car r ie rs ,  L td .  ( "Mar i t ime" ) ,  a  sh ipp ing  f i rm based

in London. During 1975, the suggest ion was made that pet i t ioner become president
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of  Mar i t ime,  bu t  Mrs .  Hense l ' s  oppos i t ion  and pe t i t ioner 's  ga l lb ladder  surgery

resulted in pet i t ioner not ser iously considering i t .  In January 1975, the

si tuat ion at Mari t ime became desperate and two of i ts directors approached

pet i t ioner about taking the presidency. Pet i t ioner f lew to london and Stockholm

to evaluate the si tuat ion and agreed Lo accept the presidency for a year.  He

was elected president of the corporat ion on January 31, or February 1, 1976.

In the f i rst  week in February, pet i t ioner and his wife lef t  for London where

pet i t ioner took up his dut ies for Mari t ime and they l ived in a furnished

apartment provided by Mari t ime.

9. In January 1976, pet i t ioner and his wife had contracted to buy their

p resent  res idence,  5020 0ver look  Road,  N.W. ,  in  Wash ing ton .  They  re tu rned f rom

Europe for a few days in Apri l  for the closing on the house. They rented the

house to a tenant for a year.  In May, pet i t ioner was in Washington for a few

days and stopped overnight in New York, where he changed planes. He stayed in

the New York City apartment.

10. Pet i t ioner and Mrs. Hensel had been trying to sel l  their  New York City

apartment without success since mid 1975. They did not rent out the apartment

whi le they were in Europe. At the end of the f i rst  week in November L976,

pet i t ioner and his wife returned to New York. They remained in the New York

City apartment until mid December when they went to Florida. They returned to

New York at the end of the f i rst  week of January 1977. They sold their  New York

City apartment in March L977 and, after persuading their Washington tenants to

move out ear ly,  moved into the Washington house after renovat ions were performed,

i n  A p r i l  L 9 7 7 .

11. Pet i t ioner and Mrs. Hensel were members of a golf  c lub in Tuxedo, New

York. Mr. Hensel was a member of a luncheon club in New York Citv.  Their  c lub
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a f f i l i a t ions  in  the  Wash ing ton  D.C.  a rea ,  however ,  r ^ re re  g rea ter .  Mr .  Hense l ' s

aff i l iat ions included the Chevy Chase Country Club, Metropol i tan Club, City

Tavern Club. Mrs. Henselrs aff i l iat ions included the City Tavern Club and the

Sulgrave Club. Mrs. Hensel was also a member of the board of the Washington

Home for Incurables before moving to New York City in !967 and again after

re tu rn ing  in  7977.

72. Mr. Hensel was a member of both the New York and Washington Bars. He

was not a member of a bar associat ion in New York. He did pay a fee for a bar

associat ion membership in Washington.

13. Pet i t ioner and his wife own a cenetary plot in Christ  Church, Virginia,

just south of Washington.

14. Pet i t ioner paid income taxes to the Distr ict  of  Columbia for 7966. He

paid no income taxes to the Distr ict  of  Columbia for 7976. For 1967 through 1975

he f i led New York resident income Lax returns. Fot 7976 he f i led a New York

nonresident return.

15 .  Pet i t ioner  vo ted  in  New York  in  1967 th rough 1975.  fn  $76 he  d id  no t

vote. He was out of the country on elect ion day and did not vote by absentee

b a 1 l o t .

16 .  Pet i t ioner 's  New York  S ta te  d r iver ' s  l i cense exp i red  in  Apr i l  1976.

He then used his French l icense unt i l  he obtained a Distr ict  of  Colurnbia l icense.

17. Pet i t ioner had bank accounts in New York and in Washington.

18. Pet i t ioner spent 93 days in New York in 1976.

CONCIUSIONS OF IAW

A. That the New York City income tax imposed by Art ic le 30 of the Tax

Law is,  by i ts own Lerms, to be administered by the State Tax Commission in the

same manner as the personal income tax imposed by Art ic le 22 of the Tax Law

(sect ion 7372 of.  Art ic le 30 of the Tax law).
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B. That dur ing the period at issue, the term "resident individual" was

def ined in  sec t ion  605 (a )  o f  the  Tax  Law as  fo l lows:

"(a) Resident individual -  A resident individual means an
individual:

(1) who is domici led in this state, unless he maintains
no permanent place of abode in this state, maintains a
permanent place of abode elsewhere, and spends in the
aggregate not more than thir ty days of the taxable year in
th is  s ta te ,  o r

(2) who is noL domici led in this state but maintains a
permanent place of abode in this state and spends in the
aggregate more than one hundred eighty-three days of the
taxable year in this state, unless such individual is in
the armed forces of the United States during an induct ion
p e r i o d .  "

The term "ci ty resident individual" is s imi lar i ly def ined in sect ion

fg05(a)  o f  the  Tax  Law.

Since pet i t ioner did not spend 183 days of 1976 in New York, he is a

resident individual of  New York State and New York City only i f  he is domici led

in  New York  and does  no t  meet  the  o ther  c r iLer ia  in  sec t ion  605(a) (1 ) .

C. That pet i t ioner was clear ly domici led in i {ashington at the t ime he

joined Coudert  Brothers in 1966 and is now domici led there. The quest ion is

whether pet i t ioner changed his domici le to New York in 7966 or thereafter and

was thus domici led in New York in 1976. Although pet i t ioner retained some t ies

with Washington and intended to eventual ly return there, the factors point ing

toward a New York domici le in 1976 cannot be ignored: Pet i t ioner and his wife

purchased a New York City apartment after sel l ing their  Washington homel he

voted in New York; and had a New York dr ivers l icense. Moreover,  pet i t ioner

admits that he paid no income taxes to the Distr ict  of  Columbia in 7976. I t  is

noted that the Distr ict  of  Columbia income tax statute def ines "resident" to

include every individual domici led in the Distr ict  on the last day of the taxable
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y e a r  ( f o r m e r  s e c t i o n  4 7 - 1 5 5 1 c ( s )  D . C .  C o d e ) .  A c c o r d i n g l y ,  i f  p e t i t i o n e r  w a s

domici led in Washington in 7976 he should have f i led a Distr ict  of  Columbia tax

return and paid taxes there as a resident.

I t  is hereby found that pet i t ioner was domici led in New York StaLe

and New York City in 7976. Accordingly,  s ince he maintained a permanent place

of abode in New York and spent more than thir ty days in New York he was a

resident individual of  New York State and New York City within the meaning of

sec t ions  605(a)  and 1305(a)  o f  the  Tax  law and is  l iab le  to  taxa t ion  as  
" , r " t .  

(1 )

D. That pet i t ioner has requested that in the event he is found to be a

domici l iary and resident individual of  New York, that he be al lowed i temized

deduct ions  o f  $34,388.00 ,  ins tead o f  the  $2 ,000.00  max imum s tandard  deduct ion

and tha t  on ly  $54.00  o f  the  d iv idend income o f  $15,307.00  be  inc luded in  h is

income, as the balance of the dividends were from stocks owned by Mrs. Hensel.

Th is  re l ie f  i s  g ran ted .  However ,  the  Keogh p lan  d is t r ibu t ion  o f  $8 ,818.00  wh ich

was not included in the def ic iency must be included. The effect of  this

Conc lus ion  o f  Law "D"  thus  w i l l  be  a  ne t  ad jus tment  o f  $3B rB23.OO.2

r 1 ' t\ - /  Al though pet i t ioner maintains that the burden of proof is on the Department
to show that pet i l ioner changed domici le from Washington to New York, the burden
of  p roo f  i s  on  pe t . iL ioner .  See sec t ion  689(e)  o f  the  Tax  Law.
( ) \\ - /  S ince  no  no t ice  o f  de f ic iency  was issued aga ins t  Mrs .  Hense l  and s ince  the
dividend income was disclosed on the return, the three year l imitat ion on assess-
ment  wou ld  app ly  aga ins t  her  (sec t ion  683(d)  o f  the  Tax  Law) .



E. That except as provided

Struve Hensel is denied and the

DATED: A1bany,. New York

DEc s I 1983
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in Conclusion of Law

Notice of Def ic iency

"D" ,  the  pe t iL ion  o f  H.

is  sus ta ined.


