
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jack & Frieda Henkin

Redeterminat ion of a Def ic iency or a Revision
Determinat ion or a Refund of Personal Income

under Art ic le 22 of the Tax law for the Years
,  797r & 1972.

AFFIDAVIT OF MAITING
for
o fa
Tax
7969

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of May, 7982, he served the within notice of 690 by cert i f ied mail
upon Jack & Frieda Henkin, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as  fo l l ows :

Jack & Frieda Henkin
4046 Newport Street
Deerfield, FL 33441

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5th day of May, 1982.

addressee is  the  pe t i t ionerEhat the said
fo r th  on  sa id wrappqr is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jack & Frieda Henkin

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
7969, 7977 & 7972

That. deponent further says that the said addressee is
of the pet. i t ioner herein and that the address set forth on
Iast known address of the representative of the petit ioner.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of May, 1982, he served the within not ice of 690 by cert i f ied mai l
upon PauI Aronson the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Paul Aronson
Marsha l l ,  Bra t te r ,  Greene,  A l l i son  & Tucker
430 Park  Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to before me this
5th day of May, 7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 5, 1982

Jack & Frieda Henkin
4046 Newport Street
Deerfield, FL 3344I

Dear  Mr.  & Mrs.  Henkin:

Please take notice of the 690 of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 4 months of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within from the date
o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Paul Aronson
Marsha l l ,  Bra t te r ,  Greene,  A l l i son  & Tucker
430 Park Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

JACK AND FRIEDA I{ENKIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 af the Tax law for the years
7969,  1971 and 1972.

DECISION

a taxable loss which arose

of New York,

income for 1972.

Pet i t ioners, Jack and Frieda Henkin, 4046 Newport Street,  Deerf ield,

Flor ida, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1969, 7971

and 1972 (F i Ie  No.  16155) .

A formal hearing was duly held before Nigel Llr ight,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  November  19 ,  1980.  Pet i t ioners  appeared by  Marsha l r ,  Bra t te r ,

Greene,  Ar l i son  & Tucker ,  Esqs .  (pau l  Aronson,  Bsq. ,  o f  counser ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (w i l t iam Fox ,  Esq. ,  o f  counser ) .

ISSI]ES

I .

frorn the

I I .

l {hether the pet i t ioners correct ly reported

condemnation of their property by the City

Whether pet i t ioners fai led to report  rental

FINDINGS OF FACT

1. (a) A Not ice of Def ic iency for personal income tax for the year 1969

was issued on ApriL 74, 7976 against Jack and Frieda Henkin of 31 2nd Avenue,

P ine  Grove Park ,  S t .  C loud,  F lo r ida .  Sa id  de f ic iency  amounted to  $7 ,840.00 ,

plus penalty for negl igence under sect i -on 685(b) of the Tax traw of $392.50 and
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i n t e r e s t  o f  $ 2 , 8 0 1 . 2 3 ,  f o r  a  t o t a l  o f  9 1 1 , 0 3 3 . 7 3 .  T h e  d e f i c i e n c y  i s  b a s e d

upon the receipt of  $561000.00 as a part  paynent on a condemnation award.

(b) A simi lar Not ice of Def ic iency vras issued on the same date for

the year 1971. Said def ic iency is in the amount of $41700.70, plus a penalty

fot negl igence under sect ion 685(b) of the Tax Law of $235.04, and interest of

$1 '115.48 ,  fo r  a  to ta l  o f  $61051.22 .  The de f ic iency  is  based upon the  rece ip t

of income of $43'777.00 ident i f ied as income on a condemnation award.

(c) A simi lar Not ice of Def ic iency was issued on the same date for

the year 1972. That def ic iency is in the amount of $20.02, plus penalty for

negl igence under sect ion 685(b) of the Tax law of $1.00, and interest of

$4 .43 ,  fo r  a  to ta l  o f  $25.45 .  Th is  de f ic iency  is  based upon the  d isa l lowance

of a loss taken on pet i t ioners'  tax return of $75,559.47 and the addit ion of

add i t iona l  ren ta l  income o f  $2 ,050.00 .

2. (a) Mr. Henkin was the owner of property located at 1335-65 t t lest

Farms Road, Bronx, New York.

(b) On July 1, 1968, t i t le vested in the City of New York pursuant to

eminent domain proceedings for the construction of Interrnediate School Nunber

84 and for recreat ional purposes.

3 .  (a )  0n  Apr i l  21 ,  1969,  Mr .  Henk in  rece ived $56,000.00  in  par t ia l

payment for the property. He did not know how much the final anount would be.

(b) Petitioners did not report this on any tax return for 1969.

(c) The def ic iency for 1959 ig based upon adding the ent ire $56,000,00

to taxable income.

4. On JuIy 1, L97A, a decision of the Supreme Court of  the State of New

York awarded damages.
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5.  The award amounted to $57,600.00 for the land and $44,700.00 for the

bui lding (based on a gross income from the property of $12,250.00 and a

capital izat ion rate of 11 percent) for a t ,otal  of  $102,300.00. An award of

$12r183.00  was carved ou t  o f  th is  fo r  a  f i x tu re  c la im o f  another  person,

leav ing  a  ne t  amount  o f  $90,117.00 .

6. (a) Notice was received by the attorneys that a warrant in paynent of

the award would be ready, subject to cont ingencies, on November 23, 1971.

Th is  was in  the  amount  o f  943,777.67 .

(b) The petitioners' tax return did not report any income from the

condemnation award.

(c) The def ic iency is based upon the addit ion to incone of $43,777.67

as income frorn the condemnation award.

7. (a) 0n January 31, L972, Mr. Henkin received the amount of $43,777.67

from the City as final payment. of the condemnation award.

(b) Pet i t ioners reported on their  1972 income tax return the receipt

o f  $90 '117.00  aga ins t  h 'h ich  a  cos t  bas is  was c la imed o f  $176,595.21  and

deprec ia t ion  o f  $10,918.74 ,  fo r  a  ne t  loss  o f  $75rs59.47 .  They  a lso  repor ted

a deduct ion of $21050.00 as a rental  expense on their  business property.

(c) The def ic iency is based upon the disal lowance of the loss taken

on the return of $75,559.47 and the addit ion of addit ional rental  income of

$ 2 , 0 5 0  .  0 0  .

8.  (a) The property in guest ion was purchased by Mr. Henkin on June 28,

1946. This was pursuant to an opt ion for which he paid $7,000.00. The

purchase pr ice  inc luded a  mor tgage o f  $191500.00  wh ich  has  s ince  been sa t is f ied .

(b) The property was located at the end of a rock tedge which was

eighteen feet high in back and six feet. high in front.
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(c) Fron 1.946 through 1949, Mr. Henkin proceeded to level the.property.

This was done frorn time to time by hirnself and two neighboring business firms,

D'Angelo Construction Company and Louis Deane Superior CoaI Excavating Company.

The excavated rock was dumped at a pier in the Hudson River located nearby.

Mr .  Henk in  es t . imates  tha t  th is  cos t  h i rn  $14,000.00 .

(d) In 1953 Mr. Henkin purchased a smal l  parcel adjacent to the

original  parcel.  This was also part  of  the property condemned in 1968. This

parce l  cos t  h im $900.00 .

(e) Mr. Henkin had gasol ine pumps instal led on the property.

( f)  In the 1940's and 1950's Mr. Henkin bui l t  three concrete bui ldings

on this property.  One bui lding was a smal l  of f ice bui lding, a second hTas a

two-bay auto repair garage and the third qras a machine shop. Mr. Henkin

es t imates  the  cos t  o f  these bu i ld ings  was $58,600.00 .  Both  the  gaso l ine  pumps

and the repair garage were operated by tenants. Mr. Henkin ran the machine

shop.

(g) In 1966 the nachine shop eras converted into an automatic car wash

and two other buildings I^tere constructed, one of them as a machine shop.

Mr. Henkin acted as his own general  contractor in doing this.  He est imates

the  cos t  o f  th is  work  was $21,700.00 .  S idewalks  were  a lso  ins ta l led .  Ur .  Henk in

and a partner ran the car wash.

(h) In the condemnation proceedings Mr. Henkin incurred lar*yers fees

o f  $ 5 , 8 0 2 . 2 8  a n d  a p p r a i s a l  f e e s  o f  9 1 , 6 5 0 . 0 0 .

( i )  l { r .  Henk in  lacks  de ta i led  records  o f  h is  cos ts .  He d isposed o f

records vrhen he changed his residence.

9. Pet i t ioners did not receive anv rental  income or own anv rental

property during 1972.
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CONCTUSIONS OF LAW

A.  That  the  de f ic iency  fo r  7969 is  cance l led .  The rece ip t  o f  $56,000.00

in 1969 did not give r ise t .o taxable i -ncome since clear ly Mr. Henkin had a

cost basis in excess of the amount received.

B.  That  the  de f ic iency  fo r  1971 is  cance l led .  The rece ip t  o f  $43 ,777.00

on wh ich  the  1971 de f ic iency  is  based d id  no t  take  p lace  in  1971.  I t  d id  take

p lace  in  1972.

C. (1) The def ic iency for L972 is redetermined. Mr. Henkin has shown

that  the  or ig ina l  cos t  bas is  o f  h is  p roper ty  was $176,595.21 .  However  he  has

not shown to what extent he has claimed depreciat ion on his pr ior tax returns.

The entry on his 7972 return that only $101000.00 of depreciat ion had been

taken is not suff ic ient as proof.  By his own test i -urony the cost of  the

bu i ld ings  he  erec ted  was $801300.00  and th is  w i I I  a l l  have to  be  cons idered to

have been deprec ia ted .  There fore  he  must  subt rac t  f rom the  $90r117.00  rece ived

i n  1 9 7 2  a  b a s i s  o f  $ 9 6 , 2 5 9 . 4 7  ( $ 1 7 6 , 5 5 9 . 4 7  m i n u s  9 8 0 , 3 0 0 . 0 0 )  w h i c h  r e s u t t s  i n

a  l o s s  o f  o n l y  9 6 , 1 4 2 . 0 0 .

(2) With respect to the i temized rental  income Mr. Henkin has adequately

shown that that should be el iminated from the def ic iency.

(3) Mr. Henkin rvas not negl igent in the f i l ing of his tax return

within the meaning of sect ion 685(b) of the Tax law.

(4)  The def ic iency for  1972 shal l  be recomputed in accordance wi th

the  dec is ion .

DATED: Albany, New York

MAY 0 5 1982
ATE TAX COMMISSION


