
STATE OF NEI,{ YORK

STATB TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

Girard Henderson
MFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Year 1968.

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert . i f ied mai l  upon Girard Henderson, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Girard Henderson
P.O.  Box  79720
L a s  V e g a s ,  N V  8 9 1 1 9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exclusive care and cui iody of
the United States Postal  Service within the State of New york.

That deponent further says
herein and that the address set
o f  the  pe t . i t ioner .

Sworn to before me this
29Lh day of December, 1982.

{,..:. I

AUTI.IORIZED TO ADI,ITINISTER
OATIIS PU]iSUA}IT 'IO TAX IJAW
SECTION ]74

that the said addressee is the pet i t ioner
forth on said rdrapper; is the last known address
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Albert  R. Durso the representat ive of the pet i t ioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Albert  R. Durso
Main & Hurdman
Park  Ave.  PLaza,  55  E.  52nd St .
New York, NY 10055

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
29th day of December, 1982,

AUTHORIZED TO INISTER
OATHS PURSUANT
sEcfl0lt 1?4
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Girard Henderson

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for
the Year 1968.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Mario P. Borini  the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mar io  P .  Bor in i
One i{ashington Square Vi l lage
New York, NY 10012

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

the represenLat ive
said wrapper is the

1 S

on
of the representat ive of the pet i t i r .

Sworn to before me th is
29Lh day of  December,  79Bz



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Girard Henderson
P.O.  Box  19720
l a s  V e g a s ,  N V  8 9 1 1 9

Dear  Mr .  Henderson:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Mar io  P .  Bor in i
One Washington Square Vi l lage
New York ,  NY 10012

AND
Alber t  R .  Durso
Main & Hurdman
Park  Ave.  P Iaza ,  55  E.  52nd St .
New York, NY 10055
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GIRARD HENDERSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax and Unincorporated
Business Tax under Art ic les 22 and,23 of the
Tax law for the Year 1968.

DBCISION

Pet i t ioner ,  G i ra rd  Henderson,  P .0 .  Box  19720,  Las  Vegas,  Nevada 89119,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax and unincorporated business tax under Art ic les 22 and 23 of the Tax

Law fo r  the  year  196B (F i le  No.  01135) .

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New York

on November  17 ,  1981 aL  9 :15  A.M.  Pet i t ioner  appeared by  A lber t  R .  Durso ,

C.P.A.  and Mar io  P .  Bor in i ,  C .P.A.  The Aud i t .  D iv is ion  appeared by  Ra lph  J .

Vecch io  ( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSIIES

I.  l {hether the Not ice of Def ic iencv should be dismissed for fai lure to

conduct a prompt hearing.

I I .  I , fhether New York personal income tax and unincorporated business tax

were properly imposed on the gain from the sale of pet i t ioner 's New York Stock

Exchange membership and on commission income related to the sale of securi t ies.

FIND]NGS OF FACT

1. Pet i t ioner did not f i le a New York State Personal Income Tax Return or

an unincorporated business tax return for Lhe year 7968.
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2.  Pet i t ioner  and h is  w i fe  f i led  a  jo in t  U .S.  Ind iv idua l  Income Tax

Return for 1968. 0n this return pet i t ioner reported shared comnissions on the

sales of securi t ies with Eastman Di l lon Company in the amount of $10 rI37.00 and

wi th  Sar to r ius  &  Co.  in  the  amount  o f  $1 ,586.00 .  Pet i t ioner  a lso  repor ted  as  a

long-term capital  gain the gain on the sale of a stock exchange seat in 1968 in

t h e  a m o u n t  o f  $ 3 2 8 , 9 8 5 . 0 0 .

3. 0n December 29, 1971, pet i t ioner executed a consent exLending the

statute of I imitat ions for assessment of personal income and unincorporated

bus iness  taxes  un t i l  on  or  be fore  Apr i l  15 ,  1973.

4 .  0n  January  29 ,  1973,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by an explanatory Statement of Audit  Changes which asserted a

def ic iency  o f  persona l  income tax  o f  $15r760.60  and un incorpora ted  bus iness  tax

o f  $18r188.94 .  In  add i t ion ,  pena l t ies  were  asser ted  pursuant  to  sec t ion  685(a)

of the Tax law, for fai lure to f i le a return, and sect ion 685(b) of the Tax

law,  fo r  neg l igence,  in  the  to ta l  amount  o f  $101184.87 .  The to ta l  amount  o f

the def ic iency, asserted for personal income tax, unincorporated business tax,

pena l t ies  and in te res t ,  was  $51r851.14 .  The Sta tement  o f  Aud i t  Changes showed

that the gain on the sale of the New York Stock Exchange membership or seat and

the commissions received from the use of the st .ock exchange seat were subject

to personal income tax and unincorporated business tax.

5. Girard Henderson's pet i t ion was received by the Audit  Divis ion on

May 1, 1973. The formal hearing on the perfected pet i t ion was held on November 77,

1 9 8 1 .

6 .

in

In 1968 pet i t ioner hras 64 years old and resided in Nevada. During the

issue pet i t ioner owned a seat on the New York Stock Exchange. Pet i t ioneryear
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viewed his seat on the New York Stock Exchange as a passive investment simi lar

to the way one would view the ownership of stocks or bonds.

7. In 1968, pet i t ioner was the chairman and chief execut ive of a family

investment company cal led Alexander Dawson, Inc. Pet i t ioner owned seventy-

three percent of the stock of Alexander Dawson, Inc. Pet i t ioner vras also on

the board of directors of several  companies including Avon Products, Inc.

("Avon").  Pet i t ioner would travel to New York fron his home in Nevada approxi-

mately ten t imes a year to attend meetings with Avon personnel.

8.  In 1968, pet i t ioner used his seat on the New York Stock Exchange to

reduce commissions on the trading of securi t ies for hirnself  or Alexander

Dawson,  Inc .  Pet i t ioner  s ta ted  tha t  he  was no t  a  f loor  b roker  o r  t rader ,

because he did not take the examinat ion which would have enabled him to trade

on the f loor of the New York Stock Exchange. Pet i t ioner did not have off ice

space in New York City.  However,  his name $/as l isted on a plaque at Sartor ius &

C o .

9. In 1968, i t  was the pract ice of the New York Stock Exchange members to

receive a port ion of the commission paid to trading brokers on sales transacted

on their  own behalf .  The commission income reported by pet i t ioner on his 1968

U.S. Individual Income Tax Return ref lected refunds by Sart .or ius Company and

EasLman Di l lon Company of a port ion of Lhe commissions charged for pet i t ioner 's

trading for his own account and for the account of Alexander Dawson, fnc.

CONCIUSIONS OF I,AhI

A. That the record does not establ ish that pet i t ioners have been prejudiced

by the asserted delay in conduct ing a hearing fol lowing the f i l ing of the

pet i t ions .  Moreover ,  r t . . . the  StaLe cannot  be  es topped f rom co l lec t ing  taxes

lawful ly imposed and remaining unpaid in the absence of statutory authori ty.  "
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(Mat te r  o f  {cMaban v .  S ta te  Tax  Comm. ,  45  A.D.2d 624, 627,  mot .  fo r  l v .  to  app.

SLate  Tax  Comm. ,  62d e n .  3 6  N . Y . 2 d  6 4 6 .  A c c o r d , Mat te r  o f  Walker  &  Co.  v .

A .D.2d  77r  80) .  Accord ing ly ,  the  argument  to  d ismiss  on  the  ground o f  laches

is hereby denied.

B. That in view of the fact that pet i t ioner was trading the stock of or

owned by a family investment company he was carrying on a business in the State

of New York. The stock exchange seat was intangible personal property which

had a business si tus in the State of New York (New York ex. rel  hlhi tney v.  Graves,

299 U.S. 366).  Therefore, the gain on the sale of the stock exchange membership

was subject to New York personal income t .ax (Accord, Matter of  Wel les Murphey, Sr.

and Ann Murphey, State Tax Commission, January 2, 1980).

C. That unincorporated business gross income includes gain from the sale

of property employed in a business in New York (Tax law $705).  Therefore, the

gain on the sale of the stock exchange seat was properly subject to unincorporated

bus iness  tax .

D. That the pet i t ion

DATED: Albany, New York

of Girard Henderson is herebv denied.

DEC 2 9 1982
flrn,ro

STATE T COMMISSION

ISSIONER


