
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Hamil ton (Dec'd)
and Vivian Hamilton

for Redeterminat ion of
of a Determinat ion or a
& IJBT under Arti-cl-e 22
Years L969 - 1971..

a Def ic iency or  a Revis i
Refund of Personal In

& 23 of the Tax Law for t

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes a
of the Department. of Taxation and Finance, over
the 17th day of March, L982, he served the withi
cer t i f ied  mai l  upon Joseph Hami l ton  (Dec 'd ) rand
in the within proceeding, by enclosing a true c
pos tpa id  wrapper  addressed as  fo l lows:

Joseph Hamil ton (Dec'  d)
and Vivian Hamilton
131 Pugsley Ave.
Bronx, NY 10472

and by deposi t ing same enclosed in a postpaid pr
(post of f ice or off ic ial  depository) under the
the United States Postal  Service within the Sta

AFFIDAVIT OF MAITING

says that he is an employee
8 years of  age,  and that  on

not ice of  Decis ion by
iv ian Hani l ton the pet i t ioner

thereof in a securely sealed

perly addressed wrapper in a
clusive care and custody of
of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
17th day of March, 1982.

Lhat the said
for th on said

\

a ressee
wr r l s

is  the pet i t ioner
the last known address

,/'-)

( z



STATE OF NEhI YORK
STATE TAX COUMISSION

fn the Matter of the Pet i t ion
o f

Joseph Harni l ton (Dec'd)
and Vivian Hamilton

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 &, 23 of the Tax Law for the
Years 7969 - I97L

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of March, I9&2, he served the within not ice of Decision by
cert i f ied mai l  upon Jules Bernstein the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jules Bernstein
1 0  F i s k e  P l -
Mt.  Vernon, NY 10550

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent.
of the pet i t ioner
Iast known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of  the representat ive of  the pet i t iq r"'' /./'.-)

Sworn to
17th day

('--/
before me this
o f  March ,  7982.

(-,

l---''



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 17 ,  L982

Joseph Hami l ton  (Dec 'd )
and Vivian Hamilton
131 Pugsley Ave.
Bronx, NY 70472

Dear  Mrs .  Hami l ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 &.722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of the State of New York,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jules Bernstein
1 0  F i s k e  P l .
Mt.  Vernon, NY 10550
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH HAMITTON (DECEASED) and VIVIAN HAMILTON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Fiscal Years Ended January 31,
1969,  January  31 ,  1970 and January  31 ,  797I .

1 .  Pet i t ioners ,  Joseph Hami l ton  (deceased)

f i led joint  income tax resident returns for the

DECISION

and Vivian Hamilton, timely

f iscal  years ending January 31,

Pet i t ioners, Joseph Hamil ton (deceased) and Vivian Hamil ton, 131 Pugsley

Avenue, Bronx, New York 7A472, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income and unincorporated business taxes

under Art ic les 22 and 23 of the Tax Law for the f iscal  years ended January 31,

1969, January 31, 1970 and January 31, 1977 (Fi te No. 20567).

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  January  30 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  Ju les  Berns te in ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Bsq. (Alexander l . le iss,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

hlhether pet i t ioners are ent i t led to a refund of addit ional tax, penalty

and interest paid on an assessment issued by the Audit  Divis ion, where said

assessment was based solely on the results of an Internal Revenue Service audit

of  pet i t ioners'  Federal  income tax returns.

FINDINGS OF FACT



- 2 -

L969' January 31, 1970 and January 31, 7977. On each of said returns pet i t ioners

reported business income generated from the operat ion of a retai l  l iquor store.

Pet i t ioners were not required to f i le unincorporated business tax returns for

the years at issue since unincorporated business gross income did not exceed

$10'000.00, nor was there any amount of unincorporated business taxable income.

2. The Internal Revenue Service (hereinafter " IRS") audited pet i t ioners'

U. S. individual income tax returns for the f iscal  years ending January 31,

1969, January 31, 1970 and January 31, 7971. As the result  of  said examinat ion,

gross  rece ip ts  f rom pet . i t ioners '  re ta i l  l i quor  s to re  were  inc reased by  $10r435.10

f o x  F I Y | E  I / 3 I / 6 9 ,  $ 6 , 8 2 2 . 8 6  f o r  F I Y I E  7 / 3 1 / 7 a  a n d  $ 2 , 6 4 A . 0 0  f o r  F l Y l E  L l 3 t / 7 7 .

Add i t iona l  Federa l  income tax  assessed to ta led  $4 ,434.01 ,  w i th  $2 ,383.16  a t t r i -

bu tab le  to  F /Y/E L /31 /69 ,  $1 ,518.47  a t t r lbu tab le  Lo  E lY lE  l l3 I lTO and $532.38

attr ibutable to F/Y/E L/37/71. The IRS also asserted a 5 percent negl igence

penalty.

3. The Audit  Divis ion issued to pet i t ioners a Not ice of Addit ional Tax

Due dated May 25, 7973 wherein their  New York State personal and unincorporated

business tax l iabi l i t ies were recomputed based on the IRS audit  f indings. A 5

percent negl igence penalty was also assessed. Addit ional tax due totaled

$1r063.97 ,  the  5  percent  neg l igence pena l ty  amounted to  $53.20  and,  w i th

i n t e r e s t  o f  $ 3 4 8 . 6 0 ,  t h e  t o t a l  d u e  c a m e  t o  $ 1  1 4 6 5 . 7 7 .

4 .  The to ta l  tax ,  pena l ty  and in te res t  due o f  $1 ,465.77  was pa id  by

pet i t ioners on or about May B, 1975. 0n December 7, 1976, pet i t ioners f i led a

claim for refund request ing that the $1,465.77 be returned since the IRS audit

f indings did not take into considerat ion a $28r100.00 omission in opening

merchandise inventory for FIYIE 1/37/70. Pet i t ioners'  c laim for refund was

denied by the Audit  Divis ion via not ice dat.ed December 23, L976.



- 3 -

5. The IRS, through the off ice of the Distr ict  Director serving Manhattan,

revised i ts or iginal  audit  f indings and recomputed pet i t ioners'  Federal  income

l iabi l i ty for the years at issue by al lowing an opening inventory for E/YlE

1131/70  o f  $28,100.00 .  The D is t r i c t  D i rec to r  de termined tha t  pe t i t ioners  owed

no addit ional Federal  income tax for the f iscal  years ending January 31, 1969

and January 31 ,  l97I and that $7S0.00 of tax \ ,sas due for the f iscal  year ending

January  31 ,  1970.

CONCIUSIONS 0F tAl,rt

A. That pet i t ionerst addit ional New York State personal and unincorporated

business tax l iabi l i ty for the years at issue was computed based on the or iginal

audit  f indings of the IRS. That pet i t ioners'  l iabi l i ty must be recomputed to

take into consideration the recomputation made by the Manhattan District

Director as elucidated in Finding of Fact "5",  supra.

B. That consistent with the act ions of the IRS, i t  is determined that

pet i t ioners owe no addit ional personal or unincorporated business tax for the

f iscal years ending January 31, 1969 and January 31, L97L, That pet i t ioners'

addit ional personal income tax l iabi l i ty for f iscal  year ending JanuarV 31,

1970 is recomputed to be $137.61. That the 5 percent negl igence penalty is

sustained and amounts to $6.88 and interest,  compuLed at 6 percent per annum

from May 15 ,  1970 to  May 8 ,  1975,  to ta ls  $41.2S.  To ta l  rev ised tax ,  pena l ty

and in te res t  due amounts  to  $185.77 .

C.  That  pe t i t ioners  a re  en t i t led  to  a  re fund o f  $1 ,28A.00 ($1 ,465.77  -

$185.77) plus interest computed pursuant to sect ion 688 of the Tax Law.



-4 -

D. That the pet i t ion of Joseph Hamil ton (deceased) and Vivian Hani l ton is

granted to the extent indicated in Conclusions of Law t tB" and' tC",  supra, and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

MAR 1? 1982
STATE TAX COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 7 ,  L 9 B 2

Joseph Hami l ton  (Dec 'd )
and Vivian Hamilton
131 Pugsley Ave.
Bronx, NY IO472

Dear  Mrs .  Hami l ton :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jules Bernstein
1 0  F i s k e  P I .
Mt.  Vernon, NY 10550
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH HAMIITON (DECEASED) and VIVIAN HAIIILTON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Fiscal Years Ended January 31,
1969,  January  31 ,  1970 and January  31 ,  1971.

1. Pet i t ioners, Joseph Hamil ton (deceased)

f i led joint  income tax resident returns for the

DECISION

Peti t ioners, Joseph Hamil ton (deceased) and Vivian Hamil ton, 131 Pugsley

Avenue, Bronx, New York 10472, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income and unincorporated business taxes

under Art ic les 22 and 23 of the Tax law for the f iscal  years ended January 31,

1969, January 31, 1970 and January 31, I9TI (Fi le No. 20567).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  January  30 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  Ju les  Berns te in ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Alexander Weiss,

E s q . ,  o f  c o u n s e l ) .

ISSI]E

i{hether pet i t ioners are ent i t led to a refund of addit ional tax, penalty

and interest paid on an assessment issued by the Audit  Divis ion, where said

assessment was based solely on the results of an Internal Revenue Service audit

of  pet i t ioners'  Federal  income tax returns.

FINDINGS OF FACT

and Vivian Hamilton, timely

f iscal  years ending January 31,
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1969, January 31, 1970 and January 31, 1971. On each of said returns pet i t ioners

reported business income generated from the operat ion of a retai l  l iquor store.

Pet i t ioners were not required to f i le unincorporated business tax returns for

the years at issue since unincorporated business gross income did not exceed

$10'000.00, nor vras there any amount of unincorporated business taxable income.

2. The Internal Revenue Service (hereinafter " IRS") audited pet i t ionerst

U. S. individual income tax returns for the f iscal  years ending January 31,

7969, January 31, 1970 and January 31, I97L. As the result  of  said examinat ion,

gross  rece ip ts  f rom pet i t ioners '  re ta i l  l i quor  s to re  were  inc reased by  $10,435.10

for  F IYIE t /3L /69 ,  $6 ,822.86  fo r  F IY /E r /31 /70  and 92 ,640.00  fo r  E /Y/8 ,  t /3L /71 .

Add i t iona l  Federa l  income tax  assessed to ta led  $4 ,434.01 ,  w i th  $2 ,383.16  a t t r i -

bu tab le  to  F /YIE 7 /31 /69 ,  $1 ,518.47  a t t r lbu tab le  to  F lY lE  1 /31 /70  and $532.38

attr ibutable to F/Y/E 7/37/77. The IRS also asserted a 5 percent negl igence

penalty.

3. The Audit  Divis ion issued to pet i t ioners a Not ice of Addit ional Tax

Due dated May 25, 1973 wherein their  New York State personal and unincorporated

business tax l iabi l i t ies were recomputed based on the IRS audit  f indings. A 5

percent negl igence penalty was also assessed. Addit ional tax due totaled

$1,063.97 ,  the  5  percent  neg l igence pena l ty  amounted to  $53.20  and,  w i th

in te res t  o f  $348.60 ,  the  to ta l  due came to  $1 ,465. i7 .

4 .  The to ta l  tax ,  pena l ty  and in te res t  due o f  $1 . ,465.77  was pa id  by

pet i t ioners  on  or  about  May 8 ,  1975.  0n  December  7 ,  1976,  pe t i t ioners  f i led  a

claim for refund request ing that the $1,465.77 be returned since the IRS audit

f indings did not take into considerat ion a $28r100.00 omission in opening

merchandise inventory for FIY/E 1131170. Pet i t ioners'  c laim for refund was

denied by the Audit  Divis ion via not ice dated December 23, L976.
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5. The IRS, through the off ice of the Distr ict  Director serving Manhattan,

revised i ts or iginal  audit  f indings and reconputed pet i t ioners'  Federal  income

Iiability for the years at issue by allowing an opening inventory for E/Y/E

1/31 /7A o f  $28,100.00 .  The D is t r i c t  D i rec to r  de termined tha t  pe t i t ioners  owed

no addit ional Federal  income tax for the f iscal  years ending January 31, 7969

and January 31, L97L and that $750.00 of tax was due for the f iscal  year ending

January  31 ,  1970.

CONCTUSIONS OF tAW

A. That pet i t ionerst addit ional New York State personal and unincorporated

business tax l iabi l i ty for the years at issue was computed based on the or iginal

audit  f i -ndings of the IRS. That pet i t ioners'  I iabi l i ty must be recomputed to

take into consideration the recomputation made by the Manhattan District

D i rec to r  as  e luc ida ted  in  F ind ing  o f  Fac t  ' r5 t ' ,  supra .

B. That consistent with the actions of the IRS, it is determined that

pet i t ioners ohle no addit ional personal or unincorporated business tax for the

f iscal years ending January 31, 1969 and January 31, 1971. That pet i t ionerst

addit ional personal income tax l iabi l i ty for f iscal  year ending January 31,

1970 is recomputed to be $137.61. That the 5 percent negl igence penalty is

sustained and amounts to $6.88 and interest,  computed at 6 percent per annun

f rom May 15 ,  1970 to  May 8 ,  1975,  to ta ls  $41.28 .  To tar  rev ised tax ,  pena l ty

and in te res t  due amounts  to  $185.77 .

C.  That  pe t i t ioners  a re  en t i t led  to  a  re fund o f  911280.00  ($11465.77  -

$185.77) plus interest computed pursuant to sect ion 688 of the Tax traw.
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D. That the pet i t ion of Joseph Hamil ton (deceased) and Vivian Hamil ton is

granted to the extent indicated in Conclusions of Law "B" and "C", supra, and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

MAR 1? 1982
ATE TAX COI"IMISSION

-




