
STATE OF NEW YORK

STATE TAX COM}fISSION

In the Matter of the Pet i t ion
o f

David C. & Candace P. Hamil ton

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
r97 4.

Def ic iency or a Revisi
Refund of Personal In
the Tax Law for the Year

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 9th day of Apri l  9,  1982, 1982, she served
cert i f ied nai l  upon David C. & Candace P. Hamil
within proceeding, by enclosing a true copy ther
postpaid h'rapper addressed as fol lows:

David C. & Candace P. Hamil ton
53 Seavieqr Avenue
North Port, NY 71768

and by deposit ing sane enclosed in a postpaid p
(post of f ice or off ic ial  depository) under the
the United States Postal Service within the Sta

AITIDAVIT OF MAILING

nd says that she is an employee
8 years of age, and that on

within not ice of Decision bv
on, the pet i t ioner in the
of in a securely sealed

r1y addressed wrapper 1n a
custody ofclusive care and

of New York.

ressee is the petit ioner
pper is the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
9 th  day  o f  Apr i l  9 ,  1982,  L982.

that the said ad
forth on said



Dav id  C .  &  Candace  P .
53 Seaview Avenue
Nor th  Po r t ,  NY  11768

STATE OF NEW YO
STATE TAX COMMISS

ALBANY,  NEW YORK 1

Apr i l  9 ,  1982

Hanilton

K
ON

ax Commission enclosed

Dear  Mr .  &  Mrs .  Hami l ton :

Please take not ice of  the Decis ion of  the State
herewi th.

You have now exhausted your right of review at t
Pursuant to sect ion(s) 690 of the Tax law, any p
adverse decision by the State Tax Commission can
Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les ,
Supreme Court of  the State of New York, Albany C
dat .e  o f  th is  no t ice .

administrat ive level.
eeding in  cour t  to  rev iew an

only be inst i tuted under
and must be commenced in the
unty, within 4 months from the

fnquiries concerning the computation of tax due
with this decision may be addressed to:

NYS Dept.  Taxat ion and Fi
Law Bureau - Li t igat ion Un
Albany, New York 12227
Phone # (518) 457-2070

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive

r refund al lowed in accordance

Ve truly yours,

TAX COMMISSION



STATE OF NETII YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DAVID C. HAMIITON AND CANDACE P. HAMIITON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1974.

Pet i t i one rs ,  Dav id  C .  Hami l t on  and  Candace

Nor th  Po r t ,  New York  I L768 ,  f i l ed  a  pe t . i t i on  f o r

or  for  refund of  personal  income tax under Ar t ic

year  7974 (Fi le  No.  24483).

A smal l  c la ims hear ing was held before Har

the offices of the State Tax Cornrnission, Two l+7or

Y o r k ,  o n  J u l y  7 ,  1 9 8 1  a t  9 : 1 5  A . M .  p e t i t j _ o n e r s

I .  Whether peLit ioners incurred a change o

to San Francisco, Cal i fornia during the tax year

I I .  Whether pet i t ioners fai lure to t imely f

income tax return and pay the tax when due was

wi l l fu l  neglect ,  thereby permi t t ing the penal t i

s u b s e c t i o n s  ( a ) ( t )  a n d  ( a ) ( 2 )  o f  s e c t i o n  6 8 5  o f

FINDINGS OF FACT

1.  By  le t te rs

adv ised pe t i t ioners

da ted  March  21 ,  1977  and  Ju 2 7 ,

DECISION

. Hamil ton, 53 Seaview Avenue,

redeterminat ion of a def ic iencv

e 22 of the Tax Law for the

Huebsch ,  Hea r i ng  O f f i ce r ,  a t

d Trade Center ,  New York,  New

ppeared pro se.  The Audi t

residence from New York State

797 4 .

Le a 1974 New York State

sed on  reasonab le  cause,  and no t

imposed pursuant to

Tax Law to be waived.

1977 the Audit  Divis ion

the i r  1974 New York

Div i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  ( I  F reund ,  Esq . . ,  o f  counse l )

ISSI]ES

that it. had been unable to I t e
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State income tax return and consequent ly  request

indeed f i led a return,  that  cer ta in in format ion

furn ished.  Pet i t ioners d id not  reply  to the le t

a reply  to the second let ter  was not  made unt i l

2 .  On December 9,  7977 the Audi t  Div is ion

Changes to pet i t ioners proposing that  personal  i

together  wi th penal t ies ( for  fa i lure to f i le  a r

pay the tax when due) and interest .  The explana

o f  Aud i t  Changes  i s  as  f o l l ows :

"Since you fa i led to reply  to our  two
your I974 Personal  Income Tax L iabi l i ty  has
from information obtained from the fnternal

Acco rd ing l y ,  a  s ta tu to ry  No t i ce  o f  De f i

on  Augus t  10 ,  1978  impos ing  add i t i ona l  t ax  due  o

income f i gu re  o f  $22 ,887 .00  l ess  a l l owance  o f  t

deduc t i on  and  fou r  exempt ions  to ta l i ng  $21600 .00

3.  On Apr i l  5 ,  1978 the  Aud i t  D iv is ion  rec

Combined fncome Tax Return of  pet i t ioners David

Hami l ton.  On said return pet i t ioners indicated

residence as being f rom January l ,  1974 to March

to  December  31 ,  1974 .  To ta l  New York  i ncome

Hamil t .on amounted to $6 , I4I .00; whi le total  New

Candace P.  Hami l ton  was $2 ,569.00 .  In  the  compu

to ta l  New York income there was inc luded in inc

$ 1 2 . 0 0  a n d  a  s u b t r a c t i o n  o f  $ 7 8 9 . 0 0 ,  r e p r e s e n t i

movi-ng expenses i_ncurred in a move from San Fra

Hunt ington,  New York.

t ha t  i f  pe t i t i one rs  had

oncerning said return be

er dated lTarch 27, 7977; whi le

r i l  5 ,  1 9 7 8 .

ssued a Statement  of  Audi t

come  Lax  o f  $1  ,207 .57  was  due

turn on t ime and fa i lure to

ion conta ined in the Statement

rev ious  le t te rs ,
been computed
R e v e n u e  S e r v i c e . . . t t

iency was issued to pet i t ioners

$ 1 , 2 0 1 . 5 7  b a s e d  o n  a  t o t a l

max imum $2,000.00  s tandard

ived the 1974 New York State

.  Hami l ton and Candace P.

he i r  pe r i od  o f  New York

31 ,  7974  and  December  1 ,  1974

r ted  by  pe t i t i one r  Dav id  C .

ork income shown for  pet i t ioner

t i on  o f  Dav id  C .  Hami l t on ' s

a New York Ci ty  refund of

one-haI f  o f  the deduct ib le

i sco ,  Ca l i f o rn ia  back  to
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4 .  From January  1 ,  1 .974,  to  March  ZS,

was employed by Newsday, a Long Island dai ly

his res ignat ion wi th Newsday ef fect ive March 25,

permanent  posi t ion wi th Rol l ing Stone magazine i

Pet i t ioner  David C.  Hami l ton le f t  New York State

o f  1974  and  moved  to  San  F ranc i sco ,  Ca l i f o rn ia .

rema ined  i n  New York  S ta te  un t i l  m id  June ,  t 974 ,

school  aged chi ldren the opportuni ty  to f in ish o

New York.

5.  From January 1,  7974 to mid June,  1974

bedroom house at  10 McKenzi-e Street ,  HunLington,

l eased  on  a  yea r l y  bas i s  and  when  Mrs .  Hami l t on

in June, I974 they broke the lease and forfei ted

1,  7974 pet i t ioners leased a three bedroom apa

Franc i sco ,  Ca l i f o rn ia .  Sa id  l ease  was  fo r  t he

6 .  A l1  o f  pe t i t i one rs '  pe rsona l  be long ings

to  Ca l i f o rn ia  i n  June ,  1974  aL  Ro l l i ng  S tone ' s  e

a New York savings account  and opened a savings

chi ldren were enrol led in  and atLended the San F

Pet i t ioner  Candace P.  Hami l ton became involved i

Cal i forn ia Academy of  Sciences Museum.

L974 pet i t ioner  David C.  Hami l ton

per.  He voluntar i ly  tendered

1974 in order  to accept  a

San  F ranc i sco ,  Ca l i f o rn ia .

in  la te March or  earLy Apr i l

Pet i t ioner  Candace P.  Hami l ton

so as to a l low thei r  two

t  t he  1973 /  1974  schoo l  yea r  i n

t i t ioners rented a tero

nt at 2932 FuIton Street,

out

June

San

rm  o f  one  yea r .

were moved from New York State

nse .  Pe t i t i one rs  c l osed  ou t

ccount  in  Ca l i fo rn ia .  Pet i t ioners '

anci-sco publ ic school system.

volunLeer work for the

New York.  Said house was

nd the two children moved

the secur i ty  deposi t .  On

7.  Af ter  work ing for  Rol l ing Stone magazi for  several  months,  pet i t ioner

David C.  Hami l ton became disenchanted wi th the r  of  the magazine.  He a lso

had problems wi th the work ing condi t ions and eth cs  o f  t he  magaz ine .  Acco rd ing l y ,

in  Los Angeles and Boston.he began act ive ly  searching for  other  emplo l rmen
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8.  The former employer ,  Newsday,  upon lear

for  a new job,  met  wi th pet i t ioner  and was able

Newsday ,  howeve r ,  pe t i t i one r  had  fo r fe i t ed  a l l

f rom his pr ior tenure at Newsday. Pet i t ioner Da

of employment with Newsday began on January 6, 1

7974 and on  December  15 ,  1974 en tered  in to  a  lea

located aL 25 Maple Hi l l  Road, Hunt ington, New y

their  belongings from San Francisco to New York

10. The New York State income tax return f i

7978 cTaimed New York i temized deduct ions of g1,

mult iply ing total  Federal  i temized deduct ions of

S ta te  and loca l  income taxes  o f  5923.00  were  inc

deduct ions. Pet i t ioners did not submit a breakd

attr ibutable to their  per iods of residence and n

claimed four personal exemptions with the dol lar

computed by  mul t ip ly ing  $2 ,600.00  by  38 .677 perc

$477 .04  was  w i thhe ld  f r om pe t i t i one rs  wages  ea r

CONCIUSIONS OF IAW

A. That  pet i t ioners have susta ined the bur

was their  bona f ide intent to def ini tely and f i

home on Apri l  1,  1974 and to establ ish a new f i

Franc i sco ,  Ca l i f o rn ia .  Tha t  pe t i t i one rs  subse

State domic i le  upon thei r  return to th is  State

i ng  o f  Mr .  Hami l ton 's  search

o rehire him for emplo5rment at

nsion and senior i ty r ights

id  C.  Hami l ton ts  second per iod

7 5 .

whereby they rented a house

rk.  The expense of  moving

s  borne so le ly  by  pe t i t ioners .

ed  by  pe t i t ioners  on  Apr i l  5 ,

57 .00 ,  sa id  amount  computed by

$ 2 , 7 3 2 . 0 0  b y  3 8 . 6 7 7  p e r c e n t .

uded in total  Federal  i temized

n of  those i temized deduct ions

nres idence.  Pet i t ioners  a lso

amount of said ememptions

nt.  New York State tax of

d within New York.

en of  proof  to  show that  i t

l ly  abandon thei r  New York

and permanent home in San

nt ly  reacquired a New York

December  1 ,  1974.  Accord ing ly ,

rom January 1r 1974 to March

9.  Pet i t ioners le f t  San Franci_sco in la te ber  o r  ear ly  December ,

pet i t ioners are taxable as res ident  ind iv iduals
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3 1 ,  1 9 7 4  a n d  D e c e m b e r  1 ,  1 9 7 4  t o  D e c e m b e r  3 1 ,  1 9

for the remaining port ion of said year.

B .  That  to ta l  New York  income o f  $6 ,141.00 repor ted by pet i t ioner  David

re fund  o f  $12 .00  [Tax  l awC. Hamil ton incorrect ly included a New York City

sec t ion  612(c ) (7 ) l  and incor rec t ly  c la imed on ly

moving expense adjustment (said expenses are con

- h a l f  o f  t h e  $ 1 , 5 7 8 . 0 0

ected with emploSment within

New York) .  Accordingly ,  the tota l  New york i f igure for  David C.  Hami l ton

i s  d e c r e a s e d  f r o m  a  r e p o r t e d  $ 6 , 1 4 1 . 0 0  t o  $ 5 , 3 4 0 0o  ($6  , r 4 r . o0 -12 .00 -789  . 00 )  .

mil ton is  correct ly  repor tedThat  New York income for  pet i t ioner  Candace p.

a t  $ 2 , 5 6 9 . 0 0 .

C. That 20 NYCRR 148.20 provides for the rat ion of personal exemptions

based on the number of  months a taxpayer is  a re ident individual over the

rs  a re  a l l owed  to  c l a imto ta l  mon ths  i n  t he  yea r .  Acco rd ing l y ,  pe t i t i o

personal  exempt ions prorated on a four- twel f ths

D. That  pet i t ioners have fa i led to submit

deduct ions at t r ibutable to the res ident  and non

a re  no t  en t i t l ed  t o  c l a im  sa id  deduc t i ons .

when  s ta te  and  l oca l  i ncome Laxes  o f  5923 .00  a

i t em ized  deduc t i ons ,  as  requ i red  by  sec t i on  615 (

resul tant  New York i temized deduct ions subject

( $ 2 , 7 3 2 . 0 0 - $ 9 7 2 . A O ) l  i s  l e s s  r h a n  r h e  a l l o w a b l e

apport ionment .  Accordingly ,  pet i t ioners are aI

deduct ion prorated on a four- twel f ths basis .

E .  Tha t  pe t i t i one rs  a re  en t i t l ed  t o  a  c re

State tax wi thheld f rom wages.

4 and are taxable as nonresidents

s r - s .

breakdown of  the i temized

s iden t  pe r i ods  and ,  t he re fo re ,

€rr  i t  should be noted that

subtracted f rom tota l  Federal

) (1 )  o f  t he  Tax  Law,  t ha t  t he

appo r t i onmen t  [ $1 ,820 .  00

tandard deduct ion subject  to

d to c la im the standard

i t  o f  5477.O4 fo r  New York
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F .  That  the  issue o f  la te  f i l i ng  and la te

moot in that the above conclusions wi} l  result

G.  That  the  Not ice  o f  Def ic iencv  da ted  Au

ful l ;  that the Audit  Divis ion is directed to r

in accordance with the conclusions rendered he

the resultant overpayment.

DATED: Albany, New York

APR 0I 1982

paynent penalt ies is rendered

n an overpayment.

us t  10 ' -  7978 is  cance l led  in

pute  pe t i t ioners '  l i ab i l i t y

in and refund to pet i t ioners

\Jtl\=------- -

ATE TAX

IDENT


