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In the Matter of the Pet i t ion
o f

Estate of J.  Stanley Halperin
and Florence S. Halperin Cedarbaum

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
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That deponent further says
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Sworn to before me this
4 th  day  o f  August ,  7982.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of J.  Stanley Halperin and Florence S. Halperin
Cedarbaum, the pet i t . ioners in the within proceeding, by enclosing a t . rue copy
thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Estate of J.  Stanley Halperin
and Florence S. Halperin Cedarbaum
c/o Andrew S. Halperin
285 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.
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postpa id  wrapper  addressed as  fo l lows:

Andrew S. Halperin
285 Madison Ave.
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the United States Postal  Service within the State of New York.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

August 4, 7982

Esta te  o f  J .  S tan ley  Ha lper in
and Florence S. Halperin Cedarbaum
c/o Andrew S. Halperin
285 Madison Ave.
New York ,  NY 10017

Mrs .  Ha lper in  Cedarbaum:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Andrew S. Halperin
285 Madison Ave.
New York ,  NY 10017
Taxing Bureau's Represent.at ive



STATE OF NEIJ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

TI{E ESTATE OF J. STANTEY HATPERIN
and

TI,ORENCE S. HAIPERIN CEDARBATIM

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1,974.

DECISION

Pet i t ioners ,  the  Es ta te  o f  J .  S tan ley  Ha lper in  and F lo rence S.  Ha lper in

Cedarbaum, c/o Andrew Steven Halperin,  Esq.,  285 Madison Avenue, New York, New

York  10017,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le

N o .  2 0 4 8 1 ) .

A formal hearing was held before Gasper S. Fasul lo,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  24 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  Andrew Steven

Halper in ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Samuel

J .  F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  t {hether a loss suffered by a trust may be passed through to and

deducted by an income benef ic iary of the trust on that benef ic iary 's personal

income tax return i f  such loss is in excess of the trustts income and i f  such

loss occurs during a year in which the Lrust does not terminate.

I I .  Whether,  in the evenL the total  amount of the loss suffered by the

trust may not be passed through to and deducted by the income benef ic iaryr any
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port ion of the loss which is attr ibutable to depreciation may be al located to

and deducted by the income beneficiary.

I I I .  I {hether  a l locat ion of  a  par tner 's  d is t . r ibut ive share of  par tnership

Ioss entirely to the year-end owner of the partnership interest may be retroactively

changed in order to apport ion such loss among Lhe various owners of that

partnership interest (based on the various periods of t ime during which each

partner owned the partnership interest during the year).

FINDINGS OF FACT

1.  J .  S tan ley  Ha lper in  d ied  on  Ju ly  30 ,  1974,  leav ing  a  Wi l l ,  la te r

admitted to probate, by which he created a trust known as the "J.  Stanley

Halperin Mari tal  Trust?t (herein " the Trustr ' ) .  The sole income benef ic iary of

the Trust.  is his wife Florence S. Halperin,  now remarr ied and known by the name

of  F lo rence S.  Ha lper in  Cedarbaum.

2. At the t . ime of his death J.  Stanley Halperin was a l imited partner in

th ree  (3 )  d i f fe ren t  and separa te  l im i ted  par tnersh ips .  In  December ,  7974,  the

decedant?s interest in each of these three (3) l i rni ted partnerships was trans-

ferred over to the Trust. .

3.  In i ts New York St.ate and Federal  Fiduciary Returns for the year 1974,

the Trust reported no cash distr ibut ions from any of the above three (3)

partnerships nor any income as having been received, but did report  a loss in

Lhe amount  o f  $1191950.00 .  Th is  en t i re  loss ,  wh ich  represents  the  Trus t rs

share of losses attr ibutable Lo i ts interests in the three (3) l imited partner-

sh ips '  was  passed th rough to  F lo rence S.  Ha lper in  as  the  income benef ic ia ry  o f

the Trust and deducted on pet i t ionersr Federal  and New York State Income Tax

Returns  fo r  1974.
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4. 0n the New York State income tax return f i led for 7974 on behalf of J.

St.anley Halperin (up to the t ime of his death on July 30, 1974) and Florence S.

Halperin, taxable income in the amount of $58,583.00 was reported. As computed

by petit ioners, this resulted in a New York State income tax l iabi l i ty of

$4,586.00 for  the year  1974.  Since pet i t ioners had made est imated tax payments

tota l l ing $15,700.00 for  the year  1974,  pet i t ioners c la imed a refund due of

$11  , 114 .00 .

5.  0n Ju ly  25,  1977,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes and a Notice of Deficiency to petit ioners disal lowing the deduction of

the $119,950.00 loss and recomput ing pet i t ionersr  1974 income tax due as

$21'030.05.  Af ter  g iv ing pet i t ioners credi t  for  the i r  est imated tax prepayments,

the addi t ional  tax asser ted as due to ta ls  $5,330.05 p lus in terest .

6. The Trustrs pro rata share of the 7974 operating losses incurred by

each of the three (3) l imited partnerships in which the Trust. was a l imited

partner qTas computed on the basis of the Trustrs percentage of ownership in

par tnership prof i ts  and losses as fo l lows:

'  Par tner 's  % Interest Par tner 's  Share  o f
Name of

l imited Partnership

a. Central Towers Company
b. Columbus l{anor Company
c.  Seagi r t  Houses Associates

in Partnership Profi ts 7974 Partnership

Pa r tne r ' s  To ta l  Sha re  o f  l osses . . .  $ (119 ,950 .00

7. The port ion of the above losses which is attr ibutable to amounts of

depreciation al lowable t.o each of the three (3) l imited partnerships is computed

as  fo l l ows :

and losses Los s es

2.63e%
9.Aaa%
2.soo%

$(  g t ,486.oo)
$  (  s :  ,7  4r  .oo)
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ParLnershipr s Partnert  s o/o Interest Partner '  s Share
Tota l Partnership Prof i ts

L imi ted  Per tnersh ip  Deprec ia t ion  and losses  Deprec ia t ion
a.  Cent ra l  Towers  Company $630,553.00  X 2 .639% = 916,640.29
b.  Columbus Manor  Company $313,832.00 X 9.000% :  5281244.88
c .  Seag i r t  Houses  Assoc ia tes  $541 ,324 .00  X  2 .500% =  $13 ,533 .10

Partnerrs  Tota l  Share of  Deprec iat ion. . .  $58r4I8.n

There is no evidence of any provision whereby the Trust. ,  as a partner,

would be ent i t led to receive as part  of  i ts distr ibut ive share of partnership

i t e m s  o f  g a i n ,  I o s s ,  e t c . ,  a n y  s p e c i a l  a l l o c a t i o n  o f  t h e  p a r t n e r s h i p s ' a l l o w a b l e

deprec ia t ion  in  excess  o f  the  share  a l locab le  (as  above)  in  accordance w i th  the

par tner 's  percentage in te res t  in  par tnersh ip  p ro f i t s  and losses .

8. Al though each of the three (3) l imited partnerships, in report ing i ts

overa l l  loss ,  spec i f i ca l l y  s ta ted  the  to ta l  o f  i t s  a l lowab le  deprec ia t ion  fo r

1974t  the  pro  ra ta  share  o f  such deprec ia t ion  a l locab le  f rom each o f  the

parLnerships to the Trust,  as a partner,  r , i ras not separately stat.ed to the Trust

o n  F o r m  K - 1  ( t ' P a r t n e r r s  s h a r e  o f  I n c o m e ,  c r e d i t s ,  D e d u c t i o n s ,  e t c .  -  1 9 7 4 " )

received by the Trust f rom each partnership. Each Form K-l  showed simply (at

l ine  1  o f  Form K-1)  the  Trus t ' s  p ro  ra ta  share  o f  tha t  par tnersh ip rs  overa l l

l o s s .

9 .  0n  i t s  f iduc ia ry  re tu rn  f i led  fo r  1974,  the  Trus t  l i sLed the  to ta l  o f

i ts pro rata share of losses received from the three (3) l i rni ted partnerships

($119,950.00) ,  as  income f rom par tnersh ips  and o ther  f iduc ia r ies ,  and passed

this ent i re amount through to Florence S. Halperin as the Trust 's sole income

benefic iary.  No al locat ion was made between the Trust and i ts income benef ic iarv

with respect to that port ion of the loss which was attr ibutable to depreciat ion.

10. Among the terms of the Trust,  as contained in the i , l i l l  of  J.  Stanley

Halper in  (a t  Ar t i c le  9 ,  Paragraph B) ,  was  the  fo r low ing  prov is ion :
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"(B) To determine in their  (Executors and Trustees) sole
d isc re t ion  separa te ly  w i th  respec t  to  each parce l  o f  rea l
property hereunder,  whether or not to set aside a port ion
of the income from that parcel for the purpose of establ ishing
a reserve fund to compensate for the depreciat ion, deter iora-
t ion and obsolescence of such parcel,  the amount of said fund
to be lef t  ent. i rely to the discret ion of my said executors
and t rus tees .  "

Although this provision al lowed the establ ishment of a reserve fund for

depreciat ion of Trust property,  no such fund was in fact set up by the trustees

t n  7 9 7 4 .

CONCTUSIONS OF TAW

A. That  " . . .a  t rust  is  deemed an ent i ty  separate and d is t inct  f rom i ts

beneficiaries, and any operating loss suffered is that of the trust and not

tha t  o f  i t s  bene f i c i a r i es . r r  Kea rney  v .  U .S . ,  116  F .  Supp .  922 ,925  (S .D .N .Y .

1953). However, upon the termination of a trust certain loss carryovers and or

excess deductions of a trust may be al lowed as deductions to the beneficiaries

succeeding to the property of the trust (Internal Revenue Code 9642(h)).

Accordingly, si-nce the J. Stanley Halperin Marital Trust (the t 'Trustt ')  did not

terminate in 7974, the total loss sustained by the Trust may not properly be

passed through from the Trust to Florence S. Halperin as the Trust 's income

benef ic iary .

B. That section 642(e) of the Internal Revenue Code in pert inent part

prov ides:

[a ]n estate or  t rust  shal l  be a l lowed the deduct ion
for  deprec iat ion. . .  on ly  to  the extent  not  a l lowab1e to
benef ic iar ies under  sect ion 167 (h)

FurLhermore, section 167 (h) of Lhe Internal Revenue Code in pert inent part

p rov ides :
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" (h )  l i fe  Tenants  and Benef ic ia r ies  o f  Trus ts  and Es ta tes .
In the case of property held in trust,  the a11owab1e

deduct ion shal l  be apport ioned between the income benef ic iar ies
and the Lrustee j"n accordance with the pert inent provisions
of the insLrument creat ing the trust s ot,  in the absence of
such provisions, on the basis of the trust income al locable
to  each.  (emphas is  added) .

That  Treasury  Regu la t . ion  sec t ion  I .167 (h ) -1 (b)  p rov ides :

" (b )  Trus ts .  I f  p roper ty  i s  he ld  in  t rus t ,  the  a l lowab le
deduct ion is to be apport ioned between the income benef ic iar ies
and the trustee on the basis of the trust income a11ocab1e
to each, unless the governing instrument (or local law)
requires or permits the trustee to maintain a reserve for
depreciat ion in any amount.  In the lat ter case, the
deduct ion is f i rst  al located to the Lrustee to the extent
that income is set aside for a depreciat ion reserve, and
any part  of  the deduct ion in excess of the income set aside
for the reserve shal l  be apport ioned between the income
benefic iar ies and the trustee on the basis of the trust
income ( in excess of the income set aside for the reserve)
a l locab le  to  each.  .  .  f i .

D. That  sect ion 702(a)(8)  o f  the In ternal  Revenue Code requi res a par tner

to account separat.ely for his distr ibutive share of certain partnership i tems

of  ga in,  loss,  deduct ion,  or  credi t  as speci f ied in  the regulat ions per ta in ing

to sect ion 702(a)(8) .  Revenue Rul ing 74-71 (1974-1 C.B.  158)  expla ins in ter

al ia the inter-relationship of Internal Revenue Code sections 702(a)(8) and

167(h) where a trust. is a member of a partnership by providing, in pert inent

pa r t :

"Sec t ion  7 .702-Ua) (8)  o f  the  regu la t ions  prov ides ,  in
pert inent part ,  that each partner shal l  take into account
separa te ly ,  any  i tems o f  income,  ga in ,  loss ,  deduc t ion ,  o r
credit  subject to a special  al locat ion under the partnership
agreement which di f fers from the al locat ion of partnership
taxable income or loss general ly and any partnership i tem
which i f  separately taken into account by any partner
would result  in an income tax l iabi l i tv for that partner

i f ferent from that which would result i f  that partner did
not take the i tem into account separately.
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Accordingly,  where under the provisions of sect ion
1 6 7 ( h ) . . .  o f  t h e  C o d e ,  t h e  d e p r e c i a t i o n . . .  d e d u c t i o n . . .  i n
the  case o f  the  t rus t  a re  (s ic )  a l lowab le  to  i t s  benef ic ia r ies ,
and where such deduct ions i f  separately t .aken into account
by  the . . .  t rus t  wou ld  resu l t  in  an  income tax  l iab i l i t y  fo r
the. .  .  t rust di f ferent from that which would result  i f
the . . .  tmst  d id  no t  take  such deduct ions  in to  account
separa te ly ,  then the  deprec ia t . ion  . . .  o f  p roper ty  he ld  by
any partnership in which the. .  .  t rust is a partner must be
taken int .o account separately by the. .  .  t rust under the
ru les  conta ined in  sec t ion  7A2(a)  (8 )  o f  the  regu la t ions
pert .aining thereto.rr  (emphasis added) .  See also 47 AIR
Fed.  537 aL  547

E.  That .  s ince  there  was no  spec ia l  a l loca t ion  o f  deprec ia t ion  to  the

Trust by any of the partnerships (Finding of Fact "7") and since separate

account ing for depreciat ion in this case would not effect any change in the

Trus t ' s  income tax  l iab i l i t y  ( income tax  l iab i l i t y  wou ld  remain  a t  $0 . ) ,  the

Trust is not required to separately account for i ts distr ibut ive share of the

par tnersh ips?  a l lowab le  deprec ia t ion . l

F .

between

t rus tee

That there are no trust provisions direct ing apport ionment of depreciat ion

the Trust and i ts benef ic iary,  and no income was set aside by the

as a reserve fund for depreciat ion (despite Lhe trustees'  authori ty,  in

the i r  d isc re t ion ,  to  es tab l i sh  such a  fund) .  Accord ing ly ,  s ince  a l l  T rus t

income was a l locab le  annua l ly  to  F lo rence S.  Ha lper in  as  the  Trus t ' s  so le

income benef ic iary,  she is ent i t led to the ent ire amount of depreciat ion

I  
" 43 .  See  Rev .  Ru I .  74 -71 ,  1974-1  C .B .  158 ,  ho ld ing  tha t  s ince  dep rec ia t i on

or  deplet ion of  a  t rust  or  estate must  be a l located between the t rust  or  estate
and i ts  benef ic iar ies,  these i tems must  be separate ly  s tated under  $702(a)(8)
(now $702(a)(7)) ,  i f  separate s tatement  would resul t  in  a d i f ference in  the
tax  l iab i l i t y  o f  the  es ta te  o r  t fus t . i t  is not ent i relv clear from
the ru l ing ,  i t  seems tha t  s
i f  the only effect of  the arate statement would be on Lhe tax l iab i i tv of
the  benef ic ia is  no t  a rtner) rather than the estate or trust 1 C
might pay no tax a u s e  o f  l o s s e s  o r  d i s t r i b u t i o n s ) . . . "  (McKee, N e I s o n ,
Whi tmi re ;  Federa l  Taxat ion  o f  Par tnersh ips  and Par tners . ,  Vo l .  1
43. ) (emphf f i

,  1 [9 .03 [2 ]  no te
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distr ibuted by the three (3) l imited partnerships to

the entire amount of depreciation is to be al located

Halperin) even though this arnount exceeds the amount

in fact, even though there v/as no trust income to be

the Trust. Furtherrnore,

to the beneficiary (Florence

of income distr ibuted and,

d is t r ibuted.  See Mat ter  o f

1  T .C .  365 ,  a f f r d  143  F2dS u e  C a r o l ,

201.

30 BTA 443, and Matter of Edna C. Gutman,

G. That based on the foregoing, pet i t ioners may not deduct the ent ire

loss  repor ted  by  the  Trus t  ($119,950.00) ,  bu t  may proper ly  deduc t  so  much o f

tha t  loss  as  was due to  deprec ia t ion  ($58 ,418.27 ;  see  F ind ing  o f  Fac t  ' t7 " ) .

H .  That  the  par tner ts  d is t r ibu t ive  shares  o f  losses  incur red  in  7974 by

the three (3) l imited partnerships were al located ent irely to the Trust,  (as

the decedantrs successor in interest)  rather than apport ioned between J. Stanley

Halperin (deceased) and the Trust based on the respect ive port ions of the year

(1974)  dur ing  wh ich  each was a  par tner .  In  cases  o f  death  o f  a  par tner ,  such

al locat ion (rather than apport ionnent between the decedant and his successor

in interest)  is proper within the meaning and intent of  sect ion 706(c) of the

rnternar Revenue code and regulat ions thereunder.  (McKee, Nelson,

Whi tmi re ;  Federa l  Taxat ion  o f  Par tnersh ips  and Par tners . ,  ] t  23 .01  [1 ]  and

author i ty  c i ted  there in .  ) .

I .  That  the  pe t i t ion  o f  the  Es ta te  o f  J .  S tan ley  Ha lper in  (deceased)  and

Florence S. Halperin Cedarbaum is granted to the extent indicated in Conclusion

of Law "G". The Audit  Divis ion is directed to recompute pet i t ionersr 1974 tax
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and that the pet i t ion ' is  in  a l l  o therl iab i l i ty  in  accordance therewi th,

respects  denied.

DATED: Albany, New York

AuG 0 41982
rgurc


