
STATE 0F NEI,,I YORK

STATE TAX COMMISSION

fn the Matrer or thE*ElilJii
o f

David & El izaberh Habif ATFIDAVIT OT UAIIING
for Redeterminat ion of
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 3  &  1 9 7 4 .

a^Defic iency or a Revision
Ketund of personal fncome
the Tax law for the years

St.ate of New york
County of Albany

connie Hagelundr_being dury-sworn, deposes a1d says that she is an enproyeeof the Deparrment of tax"tion una rirr"rr";;-;;;; 18 years of age, and thar onthe 9th day of Apri l ,  t tst ; - i l  served the within not ice of Decision bycert i f ied nai l  upon David c r i iz"u.th 
-Habi i ; ; i "  per ir ioner in rhe wirhin

ffffi:lt:5;,:]":l"l:'llir;-:f; copv thereor in a securely sealed posrpaid

David & El izaberh Habif
32 Grandview Terrace
Tenafly, NJ A7fiO

and by deposit ing same enclosed(posr orrice-o,--oni"i"r d;;;;i.:bi. ffi::"lf"r:::i;ll":.::::":lo-lillll"rlr"the unired states postal s; i l ; ;  wirhin the srate of New york.
That deponent further savs

nerein and that the addre"" 
" ! tof  the pet i t i .oner.

Sworn to before me this
9 th  day  o f  Apr i l ,  tg }2 .

that the said addressee is the pet i t ioner
forth on said wrapper is the 1a^st known address

I



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David & Elizabeth Habif

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

AFFIDAVIT OF }'AILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t 'he gth day of Apri l ,  1982, she served the within not ice of Decision by
cert i f ied mai l  upon Harry Auslander the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Harry Auslander
4400 H i l l c res t  Dr .
Hollywood, Fl 33021.

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9, 7982

David & El izabeth Habif
32 Grandview Terrace
Tenaf ly,  NJ 07670

Dear  Mr .  &  Mrs .  Hab i f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone #  (518)  457-2A7A

Very truly yours,

STATE TAX COHI{ISSION

cc:  Pet i t ioner 's  Representa t ive
Harry Auslander
4400 H i l l c res t  Dr .
Hol lywood, FL 33021
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DAVID V. HABIF AND ELIZABETH HABIF

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Years 1973 and 1974.

DECISION

Pet i t i one rs ,  Dav i -d  V .  Hab i f  and  E l i zabe th  Hab i f ,  32  Grandv iew  Te r race ,

Tenaf ly ,  New Jersey 07670,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

or  for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the

years 7973 and 1974.  (F i le  No.  20285).

A  sma l l  c l a ims  hea r i ng  was  he ld  be fo re  James  Hoe fe r ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Ap r i l  29 ,  1981  a t  1 :15  P .M.  Pe t i t i one r  Dav id  V .  Hab i f  appea red  w i th

Harry Auslander,  cPA. ?he Audi t  Div is ion appeared by Ralph J.  vecchio,  Esq.

(Pa t r i c i a  L .  B rumbaugh ,  Esq . ,  o f  counse l ) .

ISSIIES

I .  l {hether  the Audi t  Div is ion issued a Not ice of  Def ic iency asser t ing

addi t ional  tax due for  the vear  7973.

I I .  Whether  days worked at  home by pet i t ioner  David V.  Habi f  can be

consi -dered as days worked outs ide New York State for  income al locat ion purposes.

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Dav id

New York State nonresident

Pe t i t i one r  E l i zabe th  Hab i f

V. Habif  and ELizabeth Habif ,  t imely

income tax returns for the years 1973

is involved in these proceedings due

f i led  jo in t

and 1974.

so1ely to the
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f i l ing of  jo int  returns and,  accordingly ,  the use of  the term pet i t ioner

he re ina f te r  w i l l  r e fe r  on l y  t o  Dav id  V .  Hab i f .

2 .  Dur ing the years at  issue pet . i t ioner  received a salary f rom Colurnbia

Univers i ty  which he a l located t .o  New York State sources based on a percentage

which was determined'by p lac ing the number of  days worked wi th in the State over

the tota l  number of  work ing days.  For  1973 pet i t ioner  received a salary of

$ 5 1 ' 5 6 3 . 7 3 ,  o f  w h i c h  $ 2 1 , 9 1 8 . 5 3  w a s  a p p o r t i o n e d  L o  N e w  Y o r k  S t a t e  ( 7 3 9 / 3 2 7  x

$ 5 1  ' 5 6 3 . 7 3 )  .  P e t i t i o n e r '  s  7 9 7 4  s a l a r y  a m o u n t e d  L o  $ 7 2 , 6 3 7  . 3 0 ,  w i t h  $ 4 2 , 2 7 8 . 0 6

o f  s a i d  s a l a r y  b e i n g  a l l o c a t e d  t o  N e w  Y o r k  ( 1 8 8 / 3 2 3  x  $ 7 2 , 6 3 7 . 3 0 ) .

3 .  Pe t i t i one r r s  1973  re tu rn  repo r ted  to ta l  t ax  w i t hhe ld  f r om wages  o f

$ 5 , 0 1 9 . 9 6 ,  t o t , a l  N e w  Y o r k  t a x  o f  9 9 5 0 . 0 3  a n d  a  r e f u n d  o f  $ 4 , 0 6 9 . 9 3 .  s a i d

refund was processed by the Audi t  Div is ion wi thout  examinat ion of  the return.

The  7974  re tu rn  f i l ed  by  pe t i t i one r  c l a imed  a  re fund  o f  $3 r308 .28 ,  howeve r ,

said c la im for  refund was audi ted and reduced before being processed by the

Audi t  Div is ion.

4 .  On  Sep tember  10 ,  1975  the  Aud i t  D i v i s i on  i ssued  to  pe t i t i one r  a

Statement  of  Refund Adjustment  for  the years 1973 and I974.  Said Statement  of

Refund Adjustment  determined an addi t ional  tax due of  5784.31 for  L973 and

reduced  the  re fund  fo r  t he  yea r  1974  f rom a  c la imed  $3 ,308 .28  Lo  an  a l l owed

$ 7 ' 6 3 4 . 9 2 .  T h e  n e t  o v e r p a J r m e n t  o f  $ 8 5 0 . 6 1  ( $ 1 , 6 3 4 . 9 2  -  $ 7 S 4 . 3 1 )  p l u s  i n t e r e s t

was refunded to pet i t ioner  on Februaxy 4,  1977.

5.  The Audi t .  Div is ion d id not  issue a Not ice of  Def ic iency to pet i t ioner

for  the year  1973 set t ing for th a def ic iency in  tax of  $784.31 as shown on the

aforement ioned Statement  of  Refund Adjustment .
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6.  On September 26,  7977 the Audi t  Div is ion issued to pet i t ioner  a formal

noL i ce  o f  d i sa l l owance  o f  h i s  c l a im  fo r  re fund  fo r  t he  t axab le  yea r  I g74  
7 .

Said not ice of  d isa l lowance was based on the Statement  of  Refund Adjustment

dated September 10,  1975 wherein the Audi t  Div is ion rev ised pet i t ionerrs

al locat ion of  wage income by d isal lowing a l l  days worked at  home as days worked

outs ide New York State.  Those Saturdays,  Sundays and hol idays worked at  home

by pet i t ioner  and c la imed as a day worked outs ide New York were considered as

nonwork ing days,  whi le  days worked at  home dur ing the normal  work week were

considered as days worked in New York.

7.  Dur ing 1974 pet i t ioner ,  a physic ian,  was employed sole ly  by Columbia

Univers i ty ,  Col lege of  Physic ians & Surgeons.  His dut ies inc luded teaching,

pa t i en t  ca re  and  resea rch .  D r .  Hab i f  was  p rov ided  w i th  a  p r i va te  p rac t i ce

of f ice by the Univers i ty  at  the Columbia Presbyter ian Medical  Center .  Said

of f ice was usual ly  shared by one or  t leo o lher  doctors and consisted of  a

consul tat ion room, examining room, secretar ia l  o f f ice and doctors room for

wr i t i -ng repor ts  and insurance forms.  Because of  the l i rn i ta t ions of  space at

the pr ivat .e pract ice of f ice,  i t  was necessary for  pet i t ioner  to mainta in an

o f f i ce  i n  h i s  home fo r  t he  p repa ra t i on  o f  l ec tu res ,  sc ien t i f i c  a r t i c l es  and

resea rch .  Sa id  o f f i ce  cons i s ted  o f  an  8x10  room where  pe t i t i one r  kep t  h i s

sc ien t i f i c  books ,  j ou rna l s ,  r ep r i n t s ,  r eco rds  and  pho tog raph i c  ma te r i a l .

1  
Thu not ice of  d isa l towance dated September 26,  1977 ind, icated that  the

$3 '308 .28  re fund  as  c l a imed  on  pe t i t i one r r s  re tu rn  was  d i sa l l owed  i n  f u l l .  I t
is  presumed that  the denia l  of  the c la im in fu l l  represents a c ler ica l  error
s ince the Statement  of  Refund Adjustment  dated September 10,  1975 granted a
reduced  re fund  o f  $1 ,634 .92 .
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CONCLUSIONS OF IAW

A. That  the fa i lure of  the Audi t  Div is ion to issue a Not ice of  Def ic iency

to pet i t ioner  for  the year  1973 wi th in the three year  per iod provided for  by

sect ion 683(a)  of  the Tax law precludes the assessrnent  of  any tax for  that

yea r ,  and ,  acco rd ing l y ,  pe t i t i one r ' s  I 974  re fund  can  no t  be  reduced .

B.  That  the serv ices rendered by pet i t ioner  at  h is  home in New Jersey

for  Columbia Univers i ty  dur ing 7974 were per formed there by reason of  h is  own

convenience and not  for  the employer 's  necessi ty .  Accordingly ,  the days worked

at  home by pet i t ioner  cannot  be considered as days worked outs ide New York

State for  income al locat ion purposes wi th in the meaning and inLent  of  sect ion

632 (c )  o f  t he  Tax  Law and  20  NYCRR 131 .16  (Page  v .  S ta te  Tax  Commiss ion ,46

A.D.2d 341,  S imms v .  Procacc ino ,  47  A.D.2d,  I49  and Whee ler  v .  S ta te  Tax  Commiss ion ,

7 2  A . D . 2 d  8 7 8 ) .

C.  Tha t  t he  pe t i t i on  o f  Dav id  V .

the extent  ind icated in  Conclus ion of

g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o the r

DATED: Albany,  New York

APR 0I 1982

Habi f  and El izabeth Habi f  is  granted to

law  r rA t r ,  sup r l r  and  tha t ,  excep t  as  so

respec ts  den ied .

ATE TAX COMMISSION

<-
- r /

ISSIONER


