
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

IRVING M. GURSKY AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
r972 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of August,  1982, he served the within not ice of Decision by cert i f ied
mai l  upon Irving M. Gursky, the pet i t . ioner in the within proceeding, by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Irving M. Gursky
77 Fu l ton  St ree t
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  August ,  1982.

that the said addressee is t [d pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 6, 1982

I rv ing M. Gursky
77 Fu l ton  St ree t
New York, NY 10038

Dear  Mr .  Gursky :

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t . i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive

Taxing Bureau's Represent.at ive



STATE 03 NEW YORK
STATE TAX COMMISSION

In the Matter

Irving M. Gursky

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of t}re

for the Yeax 1972.

of  the Pet i t ion

o f

AFFIDAVIT OF MAILING

Deficiency

Refund of

Tax Law

or a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat i -on and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon I rv ing M. Gursky,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Irvj-ng M. Gursky
24-18 Dickens St.
Far Rockaway, NY 11691

and by deposi t ing same enclosed in a postpaid

(post  of f j -ce or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

28th day of  November,  1980.

(

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the IasL known address of the



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 28, 1980

I rv ing M. Gursky
24-78 Dickens St-
Far  Rockaway,  NY 11691

Dear Mr.  Gursky:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Lawr any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must .  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wj- th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



gINf,E OF' }ETil YffiK

gxnf,E TN( cct&$fislclr

the !{att€r of t}e Fetltisl

of

IKntE ![. qrRgru

fs ecbrtemtnatircn of a Deflcloncy c
fc Refind of Fersanl Irsrp Ia( rrlds
ArLlcls 22 af t&e Ta!. Is fs ttn year
Ln2.

Dmsl6r

Fetiticrnr, Xrttlngr M. Crrsky, 77 nrltdl Strg€t, lblf Yq:k, lhr Yc:k' .

10038' fltd a petttJ,ar f,e rdgbemrlnatlsr of a dhfi.cf,cnqf G for refrd d

pereoal lr.srE tar( uiller aref'cb 22 of, tJE TE< r.a fc ue 1lgr 1972 (rILe

!b. 14{93}.

A smll ctaime lnring uas h€Id befc€ Smpl IrrW. betrry fffl,€r, at,

the of,fi.ces of tl€ State f,b:( Cfimisaitrt, I\p lktd fdo 6rt€r, nerr Vcf, fgr

Yck, orr llay 13' l98O at 9cL5 A.l*L Ftttl,qrs a5lpearya EE9 gg. h xr1m 
.

to< hnrcan nfperrd by na\lh iI. Veoctrlo, Esq. (wiUif,n tlx., Esq., of onml).'

xfigExt

I. Whertts e*ponses paid or lnorrrd tn qnectlgr witlr the nralrrtcnffi

of a sdcminfuin in ffcnCda omd by petdtfarcr wb restH tn lk{ Yckr.rwrc

jrsuneat fc use aa a residsre c rrntal ;rqrrty.

II. tftebtEr e:pens€s paU c irsrrreal in qrrr.ttsr rrittr tfre ma{rtoarn

of a tlree fanily tm, wte pet,ltlse d, hiE fantly resldd in sE of the

qparffirtsT lfEls held fq tlp proihrtim of llsra.

III' tthEtls petlticure clalued OArtl.cr fa lntsest eqnnse ms

pqenly slrbotantJat€d.

IV. 9{hetts petitiqerrs clatned cryttall loes dduetlsr js tLmttd to

$500.00 as a mnrl't, of, hls fi.Lfry a ee6nrate l{ery Yqk Stat6 jtsb tax nEilurrr.



-2-

rn{)ItGs 0E aec8

l. Fettttqe, Xrvfury M. Grrslqr, am I'lrrkl Qrsky, hLrs wLfe, fild a

lh{ ytrk State Acrrbfued Tar Hlrn fc nrbJct f€atr. On sald rttttrrl,

perEftlsrer d€drctd a rental loes of $2,Ig5.00, lnteresb, eo{pcnse of blr{{g.oo

arrl a capital lass of 911000.00.

2. On .Truary 26, Lg76, ttn Ardtt Divisisr lgald a lbtl€ of Oeffcbrsy

ryafn* petittcrer, Inrlrq U. Grrsky, assertlng persraf fuEF ts( of $215.98,

plus lntelesE, of $45.09, fe a total of 9251.02. 11& lbtie ms Lrsdt" tt

grilnts that pettticrer fattod to estabLlsh that tlp losg irssrd fm real

.*rt" by htnr was ar actfvlty engaEed in fc poflitl lnf1€8t @rpsrse

tras rgtsrrllatantl.gtd arrl, tlereifee, Snrtially r{{eFrrohril. A qil.ta-l loee ms

lfuett€il to $500.00 nrtre petltlsg ard lrts vrtfe ftleil s€parate Fbans ard a

staturtory adJustrurt of, $102.00 ms rde to cferfurpd rdical o€qrs€s basd al

foregoiry d.tsaIlffircs.

3. pgtltlssr pusnasA a aadminltm tn nclda &lrfury tln l$t6r Fr.t,

of L972, hts Fedsral inffirp ta:r retrrn irdlcatect tttat aosd"sittal of

ttn osdminitm ms rude at tln beginniJrg of, tJre y€ar.
'p"eiti.co 

qrtsded thaf, hlg nnlve fn grctrasfry gatd qdcnrlntrsn lrns

to emin rerrtal insrc afi/u fc lrnrcstrwrt Elttr[loses.

{. PetltJsren repctd rp rortal i.rrcra f,rcrn the ordsnhjrrn fc the

1rear at issle. ktitiqrs pJaod a orE tim aatventisffirt in thB l{err Yck

I*Jrrea, urder date of llovunbcr 19, I9?2 fs the rental of thc qdcrninirn fq

the rwrtJrs of Decenrber L, Lg72t tlurorgh Ftay 30, Lg73. nrlthtr, petltimr

tdioto to ctly qte realtor urder dats of lbr/silbpr '24, L972, reqrr*frf' furfcruttan

as to tte pot€rftXaf rerrfaL valle of hie oddanjnitln ard uhat tln nealtcrs

oqmrissiar arrl nnnaEenrerrt'fee rrqrtd be in t}E ev€nt the pmnfses rrers to be

rented. Petittmer npde rp futtrer attsrpts b qrtact otlEr realffi a$/u



drstise said prrcperty for rerrt. n rt 
,|ry, 

perttttcnn fa{l€cl to a&Erataly

gstabttsh tlp arsrrt of tina lr atdfy qpert Jn rlslda fn eeaklng !e rugr

eaid pffinfges.

5. htittclg €kld a tlnreo fanlly lurs ln rar &dcmy, N.Y. r*rm tp

ad his fanlly ft\rod urd wrptd crn of t*re qlarffi,s. FlitLro aqnfna

hte int€Lest in ttro plrcpeucty frun his fattrer-1n-law.

htltJ,men qrtgrffi tJtat the F.ar Roclk*ay p&tpetry tilas a rsrt qri-rollecl

thr6 fanlly res{{Fqe; t}rat of t}r trc a\ralt€ble qputnurtsr cE rflag vplt

amd ths o'tlpr oopt"ed tnz an unnl"ated party. Ihcvq, lgtttlrnan pacerrtsgly

gtabd to tle Alrlit DlvLsisr that tlr Aarfinrrt, rms rsrtod to hts fal*s-lr

Lart.

6. trn te*fxary offiarad b/ pstltirns as to r*str tlr 4lu{nant ma

rentad to' and ttte basts fs ttp varlors eeerUfttcss attrllrftabl€ tlmto fc

n$J€ct t€er ltlrrtg qfljfctl-Dg, va€nF ancl rnafporbect Uy mmrtay svldsl6.

?.. htttisnr fatlsd to srtsdt any dmrcrnary evi.&rc !n apBat of

tte dtsailcrmcl irrtsest, elrpense.

8. trE Adtt Dlvlslcn's rqresentatLrrc st$rfatecl ttrat trrLttJdrerre 
'

spcrts had a 50 IErGrrt fnbrese tn ttu stod( po^tfolto, sd, tMcc, that

tfn ql.tul lOes df"saffcftEt to pd.lttcnr tn tlp EEnrrt of $500.00 ls to b

{r*d aa a Au*i.cr qalngt Felt1t:|.crErts rpcun'F groes lnoctr.

6g;USICIW' OF ITW
'i

A. ffrat pot{tcanr tus failsd to 6stablLsh that hfs [rnlctras of t]E ''

FlcLda srdaniaiun vns ao$drd fc a 1rroAldfgr of tn@ an/e for fmeetssrt

ptslloss' ctseqntly, tle espdr€d pald c lrnrrd ln ryncttcn tlngnftb

are rFt, ooauctibre fg.w..rornsqr, m,, 59 T.c. ?91;l 'rhat tha otpctss pa$ c

lncrsz$ tn csurectlcn wtth tln rtcl.da ra,lty was heid fc ua aa a ne!.&tc

ad am, ttrefcr, rpt de&ettbfo tnneas. hg. 1.2M-I(h) T.D. Z1!)g, 1:fr2-z

c.B. 166l



, \ ,

, l

DlvLsl,qr.

a

B. that the Par Roci<m1z Froperty was tntd fc uge as a ratdce by

petttioer ard his fmi,ly, ard' tteafre, tlte cma:nuy.arrf rreeary eqatse8

paid c lrrsrrred in ccr€ctte ttffirith rm rpt ddtrttble [has. RqB.

1.212-lth) T.D. 'J;g}, Lg72-2 C.8. 1661.

C! rlut p€ttttae 3rar fafta b trFt, t|le 
ry 

of prcf, w&hf4 Ur . j:
rrcatdry arra furffi, of aectiqr 689 (e) of t}re llo. Iff ln etablLehirg UGt, tE'  - , : '  "  ' .

ms grtttJed to a great€r smrnt rn rrrta,aet ofilqrm tlr. 
"lltrd 

try un'a+t , .,,.,. . .

:  - ' . . ,  '
D. Itrat pdftf'ggte sporm lisltrl qrrshy la eltcrdl a apttal lois,:,"' , 

'

dadu{Flq of $500.00 fn aoadm sitfi Fl$ffr,€, of fc-t, 18{e $tct ttte g}ltmt

rdntlat ln tnr !n@ trpl. rlabttity is to bo offst agaf$t pefiltlro'r '

irEE tarc ltabilLi-by. .: ,
' :

E. Ittat the pstith of Irvfrg M. Gralqr Le gsrtd to tlt octgrt ' ; r

pror*aA in Grclusinrr of lxr 'Dor atd, copept, aa *r gamd; arc*i ' ' ':'- : , '- ' i "

petitl'cts are ln nrl*6qlps lespscts d€nLd.

lan ctatc!finirnal btnsb. '

. . ,
DHEDr Nbany, llsr Yod(

AUG O 61982 'r-r-H
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 6, L982

I rv ing M. Gursky
77 Fulton Street
New York, NY 10038

Dear Mr. Gursky:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - lit.igat.ion Unit
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

I rv ing M. Gursky
24-18 Dickens St-
Far Rockaway, NY 1769I

Dear Mr,  Gursky:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany Couaty, within 4 nonths from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive



STPffE OF NET{ YORK

STE{ru TN( COMMISSION

In ttte Matter of the Petition 3

of : DECTSIONI

IR/ING M. GIJRSICT :

for Redeterrni:ration of a Deficiencry or :
for Refund. of Personal Inccme Ta:< r:rder
Article 22 of the Ta< Law fon tte Year :
I972.

Petitionen, Irving M. Grrslqf, 77 Fulton Street, Nev,r York, Nen^r York

10038, filed a petition for red.etermination of a deficiency or for refurd of

personal inccne tar< urder Articte 22 of the Tax Lavr for the year 1972 (File

No.  14493) .

A snall claims hearing was held before Sanuel L*.tr/y, Hearjxg Officer, at

tlre offices of the State Ta;< Ccnrnission, f\r,ro World Trade Center, Netr York, Neur

York' on l{ay 13, I9B0 at 9:I5 A.M. Petitiqrer appeared pro se. The Tnccne

Ta< Bureau appeared by Ralph J. Vecchio, Esg. (William Fo>(, Esq., of oor.ursel) .

ISST]ES

I. !{het}rer expenses trnid or incurred in ooru:ection wit}r ttre nni.:ntenance

of a cordcrnjnir.nn in Flonida orr,rred by petitioner, who resided jn Nerr York, were

incurred for use as a residence or rental property.

II. ViLetter expenses trnid. or j-:ecurred in connection with ttre majnterane

of a ttree family hcrne, where petitioner ard his famity resj-ded in one of tfte /

apartments, was held for the producticn of jnsre.

III. !{hether petiLionen's clairned deductj-on for interest expense was

properly substantiated,.

IV. Whether petitiorrer's clajrned capital loss deduction is UJrited to

$500.00 as a result of his filing a separate Nery York State incorc ta>< return.
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FINDIIGS OF FASI

1. Petitiorrer, Inring M. Gurs\2, ard lAriel Gurslqr, Lris wife, filed a

Nenr York State Ccrnbjred Inccne Tax Return for s:bject year. On said return,

petitioner deducted a rental loss of $2,186.00, jnterest e>pense of $1,449.00

ard a capital loss of $11000.00,

2. On Januarlz 26, 1976, the Alrdit. Division iszued a t{otice of Oeficierqz

against petitioner, Inring M. Gurslqf, assenting trnrsonal inccnre ta< of $215.98,

plus interest of $45.09, for a tota,l of $26I.07. The Notice was issued on ttre

grcnmds that. peUltioner failed to establish that tlle loss incr:rred frcrn real

estate owned by hJm was an activity engaged in for profit; intenest e>qEnse

r,rias r:nsubstantiated and, therefore, partially disallorried. A capital loss was

limit€d to $500.00 where petitioner ard his wife filed, separate returns ard a

statutory adjustnent of $102.00 was nrade to clained nedical o€enses based on

foregoing disalloiaaanes.

3. Petitiorrer pr.rrchased a cordcminir.un in Florida dr-rring the latten part

of L972, althcnrgh his Federal inccnre ta< return irdicated that acquisitj-on of

the cordominiun was made at the beginning of ttre year.

Petitioner conterded that his motive in grurchasing said cordcnrinium was

to obtajn rental inccne at:d,/or for investrrent purposes.

4. Petitioner relnrbed, no rerrtal inccne frcrn tlre cordcnriniun for ttre

year at issrre. Petitioner placed a one tine advertissrent in the Neur York

Tirres, urder date of Novernben L9, L972 for ttre rental of ttre cordcnrinir,un for

the ronttrs of Decenrber I, L972, through May 301 L973. rurtler, petitioner

vrote to only one realtor uder date of Norzernber 24, L972t requesting information

as to the potential rental value of his ordcnriniurn ard what the realtor's

ccnnr-issiqr ard nanagenent fee would be in tJ:e qrent ttre prenises were to be

rented. PeLitioner nade no furtter attenpts to contact otf€r realtors ard/or
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adrzertise said property for rent. Further, petitioner failed to adegr:ately

establish the ancr.:nt of tjne he achrally sperrt in Florida i:e seekfng to lease

said prenrises.

5. Petitioner o\^rnd a three fanily house in Far Rodcar^aay, N.Y. where he

and his family lived and occtrpied one of ttre aparEents. Fetiticner aoquired

his interest in ttre prcperty frcnr. his fattrer-jn-Iaw.

Petitioner oontenited. ttr,at t}re Far Rockararay property was a rent osrtrolled

tkrree fan-ily residene; that of ttre tr,rc available apartments, one was vacant

and the otlrer occupied by an unrelated party. Hov'rever, ptitioner previously

stated to tlre Alrd,it Divisiqr that tte apartrent was rented to his father-in-

law.

6. Itre testinony offered lolz petiticrer as to r^,hcrn tle apartnent was

rented to, and the basis for the various o<penditr:res attribrtable thereto for

subjecb year \,\iere corflicting, vague and r-rrsrptrnrted by docurentarlr enridence.

7. Petitioner fdiled to subnit any docr.urentaqr evidene in strtrryorb of

ttp disallcr^ied interest eq)ense.

8. Tke Audit Divisionrs representative stipulated that petitiqrcr's

spouse had a 50 Snroent interest irr the stpcl< portfolio, and, tlrerefore, tfnt

tte capital loss disallowed to petitioner in tte anpr-nt of $500.00 is to be

allcnred as a deductior agalnst petitionerr s spouse's gross inccrne.

@NCTUSIONS OF IA9{

A. That petitioner has failed to establish that his pn:rchase of the

Florida osrdan:inir-un was aoquired for a producbicn of inccne and/or for inrrestnent

purposes, oonseqr:ently, the eq)enses paid or incurred in osnrecticn therewittr

are not deductible [.f.W. Johnson, Jr., 59 T.C. 79Li1 That the expenses paid or

incr,rred i-r: oonnection wit}t the Florida realty was held for use as a residene

arrd are, tkerefore, not deductilcle [Treas. Reg. L.2LZ-L(h) t.O. 7L98, L972-2

c .B .  1661
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B. That ttre Far Rockaruay property was held for use as a residence ry

petitioner and his familyr ard, therefore, ttre ordinartrr ard necessarlu e><[Enses

paid or jncurred in connection ttrersr,rittr are not deductible lTreas. Regs.

L.2Lz-r(h) T.D. 7L98, L972-2 C.B. 1661 .

C. That petitionen has failed to neet ttre h.lrden of proof within ttre

neaning ani intent of secbion 689 (e) of the Ta< Laru in establishJng that he

r^ras entitled to a greater amcunt in interest ocpense ttran allor/red by the Arndit

Di-vision.

D. Ttrat petitioner's spouse Muriel G.rrskjz is allorrred a capital loss

deducLiqr of $500.00 in acoordanre ldttr Firding of Fact I'8". That ttre resultarrt

reductiqt in her inccne ta< Iiability is to be offset against petitioner's

jnccrne ta< liability.

E. Ihat tfre petition of Inring M. Glrslcy is giranted to the e><tent

prcnzided in Conclusion of Law "D"; ard that, o<cept as so grarrted, such

petitiors are in all other respects denied.

F. That ttre Alldit Division is hereby directed to rodify the Notice of

Deficienry datsd Jarruarlz 26, L976, to be consisterrt with ttre Conclusions of

Law determined hereto.

DATD: Albany, Ner^r York

% AUG 0 61982

STATE TA)( CCIAUISSICI{




