
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerson Gurel l
and Marsha Gurel l AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NyS & NYC Income
Tax under Art ic le 22 & 30 of the Tax law for the
Years  1966 -  L976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Gerson Gurel l  and Marsha Gurel l ,  the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Gerson Gurel l
and Marsha Gurel l
3 4  E .  O c e a n  D r .
Catano, PR A0f i2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

thaL the  sa id  addressee
forth on said wrapper is

is the t ioner
the ist  known address

Sworn to before me this
4th day of August,  7982.



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerson Gure l l
and Marsha Gurel l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of NYS & NYC
Income Tax under Art ic le 22 & 30 of the Tax Law
for the Years 1966 - 7976.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon El l iot t  Rose the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

E l l io t t  Rose
B e r n s t e i n ,  R o s e  &  C o . ,  P . C .
310 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

herein and that the address set fo
of the representat ive of the pet i

further says that the said addressee is the represenlat ive
on sa id

oner .

Sworn to before me this
4 th  day  o f  August ,  7982.



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gerson Gurel l
and Marsha Gurel l AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NyS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Years 1966 - 1976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within noLice of Decision by
cert i f ied mai l  upon Gerson Gurel l  and Marsha Gurel l ,  the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ms.  Marsha Gure l l
2 3 2  E .  2 6 r h  S r .
New York, NY 10010

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn to before me this
4th day of August,  1982



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 7982

Gerson Gurel l
and Marsha Gurel l
3 4  E .  0 c e a n  D r .
Catano, PR 00632

Dear  Mr .  &  Mrs .  Gure l l :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (Stg) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
E l l io t t  Rose
B e r n s t e i n ,  R o s e  &  C o . ,  P . C .
310 Mad ison Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

August 4, 1982

Ms.  Marsha Gure l l
232 E. 26rh St.
New York, NY 10010

Dear  Ms.  Gure l l :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
E l l io t t  Rose
B e r n s t e i n ,  R o s e  &  C o . ,  P . C .
310 Mad ison Ave.
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GERS0N cUREtt and MARSHA cUREtt

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les 22
and 30 of the Tax law for the Years 1966
through L976.

DECISION

Peti t . ioners, Gerson Gurel l  and Marsha Gurel l ,  34 East 0cean Drive, Catano,

Puerto Rico 00632, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Articles 22 and 30 of the Tax law for the

years 1966 through 1976 (Fi le Nos. 2894I and 28942).

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  November  16 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  Jack  Berns te in ,

CPA,  o f  the  account ing  f i rm o f  Berns te in ,  Rose & Co. ,  P .C.  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners are domici l iar ies of New York State who maintain

a permanent place of abode within the Stat.e and therefore, taxable as

resident individuals.

I I .  Whether petit ionersr income tax l iabi l i ty can be computed on the basis

of  separate returns.

FINDINGS Otr'FACT

1.  Pet i t ioners ,  Gerson Gure l l  and Marsha Gure l l ,  f i l ed  jo in t  U .S.

Individual Income Tax Returns for the years 1966 through 1975. For the year
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1975 petit ioners f i led separate U.S. Individual Income Tax Returns. Petit ioners

did not f i le New York State income tax returns for the years 1966 through 1975.

Marsha Gurell filed a separate State and City income tax return for 1976, while

Gerson Gurell  did not f i le a State or City return for said year.

2. 0n Apri l  14, 1978 the Audit Division issued a Notice of Deficiency to

petit ioners, Gerson Gurell  and Marsha Gurell ,  for the years 1956 through 1975,

assert ing that New York State personal incone tax of $3,950.36 was due, together

wi th  penal t ies [Tax Law sect ions 685(a) ,  685(a)( t )  and (a)(2)  and 685(b) ]  and

interest. A second Notice of Deficiency was also issued on Apri l  14, 1978 to

pet.itioner Gerson Gurell for the year 1976, asserting that New York State and

New York City personal income tax of $1 r4L6.50 was due, together wiLh penalt ies

[Tax Law sect ions 685(a)(1)  and (a)(2)  and 585(b) ]  and in terest .

3. Both of the aforementioned notices of deficiency vrere based on the

results of a field audit conducted by the Audit Division where it was determined

that. petitioners were taxable as residents of New York State and New York City.

The tax due for the years 1.966 through 1974 r{'as computed on a joint return

basis, while the tax due for 1975 was computed on the basis of separate returns

as this method resulted in a lower tax due. Since petitioner Marsha Gurell

filed a separate New York State and City income tax return for 1976, her husbandrs State

and City income tax liability for said year was also conputed on a separate

return basis .

4. Petit ioners did not t imely f i le petit ions for redeternination of tbe

two deficiency notices dated Apri l  14, 1978. Accordingly, the deficiencies

became assessments, subject. to col lection, on the ninety-f irst day from the

date of the mail ing of said notices.
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5. fn order to obtain an administrat ive hearing regarding their  New York

State and New York City income tax l iabi l i ty for the years 1966 through 1976,

pe t i t ioners ,  on  Apr i l  24r  7979,  made a  par t ia l  payment  o f  $10.00  fo r  each o f

the eleven years at issue. Accompanying the eleven checks were claims for

refund as to each of the eleven years in quest ion. By not ice dated August 27,

1979 the Audit  Divis ion denied the claims for refund and t imely pet i t ions for

refund were thereafter submitted by pet i t ioners on September 25, 1979.

6 .  Pet i t ioners  were  mar r ied  in  December ,  1963 in  New York  C i ty .  Pr io r  to

their  marr iage both pet i t ioners were domici led within the Stat.e of New York.

From December, 1963 to approximately December, 7964 pet i t ioners resided in

Europe. Upon their  reLurn to New York State in 1964 pet i t ioner Gerson Gurel l

app l ied  fo r  and accepted  a  t .each ing  pos i t ion  in  Puer to  R ico .  Pet i t ioners  moved

to Puerto Rico in March, 1965 and Mr. GureII  began working for the Ant i l les

Consol idated School System as a federal  employee of the DeparLment of Hea1th,

Educat ion and Welfare in August ,  1965,

7. Gerson Gurel l  has worked cont inuously for the Ant i l les Consol idated

School System in Puerto Rico from 1965 to the present t ime. From 1965 to 1971

he was hired on a 10-month contract with the summer recess in a non-pay status.

Each contract was renewed on an individual basis with no assurance of a contract

fo r  the  succeed ing  schoo l  year .  fn  June,  1 ,97 I  the  schoo l  sys tem conver ted

their  employees to excepted service appointments. From June, 7970, pet i t ioner

Gerson Gurel l  has also been cont inuously employed in the school system's sunmer

school program which began one week after the terminat ion of the regular term

and las ted  fo r  a  to ta l  o f  s ix  weeks .

B. Prior to their  marr iage, pet i t ioner Marsha Gurel l  occupied an apartment

Iocated at 232 East 26th Street,  New York, New York. The apartment has been
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cont inuously rented by Mrs. and/or Mr. Gurel l  f rom 1954 to the present t ime.

The evidence presented as to the manner in which said apartment was ut i l ized by

pet i t ioners during the years involved herein is unclear and contradictory.

9. On May 19, 7972 Lhe landlord of t .he apartment located aL 232 East 26th

Street f i led an appl icat ion with the City of New York, Off ice of Rent Control ,

fo r  an  order  o f  decont ro l ,  a l leg ing  tha t  pe t i t ioner  Gerson Gure l l  d id  no t

ut i l ize the apartmenL as his pr inary residence, but had establ ished a pr imary

res idence in  Puer to  R ico .  0n  June 7 ,  7972,  pe t i t ioner  Gerson Gure l l  f i l ed  an

Answer to Appl icat ion wherein he indicated:

"I  was hired from New York and am given t .ransportat ion annual ly to
our home in New York City.  We spend at least two and one half  months
in our apartment in New York. We vote by absentee bal lot  dur ing
every elect ion. We are not permanent residents of Puerto Rico, but
res idents  o f  New York . t t

The abovementioned statements were aff i rmed by Gerson Gurel l  as true

of his own knowledge under penalt ies provided by law.

10. At the hearing held herein, pet i t ioners'  representat ive urged, through

unsldorn statements, that the declarat ions made by Mr. Gurel l  in the Answer to

Appl icat ion were done so solely to al low Mrs. Gurel l  to keep the apartment.  In

a let ter dated August B, 7977 peLit ioner Gerson Gurel l  averred that,  with the

except ion of 1969 when he spent nine weeks in New York pursuing a masterts

degree, that he spent approximately two weeks a year in New York City.  Neither

pet i t ioner appeared at the hearing held herein to offer their  oral  test imony.

11 .  Pet i t ioners  separa ted  somet ime in  1974 and f rom mid-1974 on ,  Mrs .  Gure l l

resided in the apartment in New York City whi le Mr. Gurel l  remained in Puerto

Rico .  A l though separa ted ,  pe t i t ioners  cont inued to  f i le  jo in t  Federa l  income

tax returns for 1974 and 1975. Separate Federal  returns were f i led in 7976.
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12. Pet.itioners filed individual income tax returns with the Commonwealth

of Puerto Rico for the years 1966 through 1976 paying a tax on the income

earned by petit ioner Gerson Gurell  from the Anti l les Consolidated School

System.

13. At the hearing held herein, petit ioners' representative requested that

his cl ientsr income tax l iabi l i ty be recomputed on a separate return pursuant

to section 651(b) of the Tax law. 0ther than for the years 1975 and 1976,

petit ioner Marsha Gurell  did not earn any income required to be included in

gross incone.

14. No argument was raised nor was any evidence presented with respect to

the penalLies asserted pursuant Lo section 585 of the Tax Law.

CONCTUSIONS OF I,AW

A. That the personal income tax imposed by Art icle 30 of the Tax Law is

by its own terms t ied into and contains essential ly the same provisions as

Article 22 of the Tax law. Therefore, in addressing the issues presented

here in,  un less otherwise speci f ied,  a l l  re ferences to  par t icu lar  sect ions of

Art icle 22 shall  be deemed references (though uncited) to the corresponding

sections of Art icle 30 of the Tax Law.

B. That to change one's domici le there must be an intent to make the new

location a f ixed and pernanent home, coupled with an actual acquisit ion of a

residence in the new local i ty (Klein v.  State Tax Comm.  ,  55  A .D .2d  982 ,  a f f ' d .  ,

43 N.Y.  2d 872;  Bodf ish v .  Gal lman,  50 A.D .2d 457) .

C. That while the evidence to establish the requisite intention to effect

a change of domici le must be clear and convincing, Klein v. State Tax Comn.,

supra; Bodfish v. GaIIman, El{prg, the question is not whether the taxpayer

intends to leave New York forever, but whether he intends to make the new
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Iocat ion his "permanent home.. .with the range of sent iment,  feel ing and permanent

a s s o c i a t i o n  w i t h  i t . ' r  ( S t a r e r  v .  G a l l m a n ,  5 0  A . D . 2 d  2 8 ) .

D.  That  i f  domic i le  i s  es tab l i shed in  New York  S ta te ,  there  is  a  bas is

for taxaLion therei-n, and presence in this State is not necessary in order for

such tax  to  be  assessed aga ins t  the  taxpayer .  S tarer  v .  Ga l lman,  supra .

E.  That  domic i le ,  whether  o f  o r ig in  o r  se lec t ion ,  con t inues  in  ex is tence

unt i l  another is acquired and the burden of proof rests on the party who

a l leges  a  change.  Bodf ish  v .  Ga l lman,  supra .

f .  That  pe t i t ioners ,  Gerson Gure l l  and Marsha Gure l l ,  have fa i led  to

sus ta in  the i r  burden o f  p roo f  imposed by  sec t ion  689(e)  o f  the  Tax  Law to  show

that a bona f ide intent ion existed to abandon their  New York domici le and

establ ish a new domici le in Puerto Rico during the years 1966 through 7976.

That pet i t ioners are taxable as resident individuals of New York State and New

York  C i ty  w i th in  the  mean ing  and in ten t  o f  sec t ion  605(a) ( t )  o f  the  Tax  Law.

G.  That  sec t ion  651(b) (2 )  o f  the  Tax  Law prov ides  tha t :

I f  the  federa l  income tax  l iab i l i t ies  o f  husband and w i fe .  . .a re
determined on  a  jo in t  federa l  re tu rn ,  o r  i f  ne i ther  f i les  a  federa l
re tu rn :

(A) they shal l  f i le a joint  New York income tax return,
t h e i r  t a x  l i a b i l i t i e s  s h a l l  b e  j o i n t  a n d  s e v e r a l . . . o r

(B) they may elect to f i le separate New York income tax
on a single form i f  they comply with the requirements of the
commission in sett ing forth information, in which event their
l i a b i l i t i e s  s h a l l  b e  s e p a r a t e .  .  .

H. That since pet i t ioners did not elect to f i le separate New York income

tax returns on a single form, the Audit  Divis ion has properly computed their

7966 thtough 1974 personal income tax l iabi l i ty on the basis of jo int  returns.

Addit ional ly,  pet i t ioners have not compl ied with the provisions of 20 NYCRR

754.4(a) which provides that any change of elect ion from joint  returns to

and

returns
tax
tax



separate returns must be made by the f i l ing of a complete amended return for

each year involved. Also, s ince pet i t ioner l larsha Gurel l  did not have any

taxable income during the years 1966 through 1974, the f i l ing of separate New

York State returns for said years would result  in an increased l iabi l i ty when

compared to joint  returns.

I .  That since the Audit  Divis ion computed pet iLionersr 1975 New York

State income tax l iabi l i ty on the basis of separate returns, their  respect ive

tax  l iab i l i t ies  fo r  sa id  year  sha l l  be  separa te .  For  the  year  L975,  pe t i t ioner

Gerson Gurel l  is individual ly l iable for tax due in the amount of $1,060.67,

whi le pet i t ioner Marsha Gurel l  is individual ly l iable for tax due of $80.77.

For 7976, pet i t ioner Gerson Gurel l  is individual ly l iable for New York State

and New York  C i ty  persona l  income tax  due o f  $1 ,416.50 .  S ince  pe t i t ioner

Marsha Gurel l  f i led a separate return for 1976, she is not l iable for payment

of any of the tax asserted due from her husband for said year.

J.  That the pet i t ions of Gerson Gurel l  and Marsha Gurel l  for redeterminat ion

and for refund are granted to the extent.  indicated in Conclusions of law't l t ' ,

supra, and that,  except as so granted, the pet i t ions are in al l  other respects

den ied .

DATED: Albany, New York STATE TAX COMMISSION

AUG O -A=1982
rt t.!rlrt({

STATE TAX COMMISSION


