
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Henry M.  Gross,  Jr .
and Catherine E. Gross

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the year
1975 .

AI'FIDAVIT OF TAITING

St,ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the,27th day of Hay, 1982, he served the within notice of Decision by cert i f ied
mail upon Henry M. Gross, Jr.,and Catherine E. Gross the petit ioners in the
within proceeding, by enclosing a true copy thereof in a iecurely sealed
postpaid wrapper addressed as fol lows:

Henry M.  Gross,  Jr .
and Catherine E. Gross
Rogers Lane,  P.0.  Box 356
Remsenburg, NY 11960

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) unaer the- exi lusive care and cuiiody of
the united states Postar service within the state of New york.

That deponent further
herein and that the address
of the petit ioner.

Sworn to before me this
27th day of May, 7982.

says that the  sa id addressee is the petit ioner
set fo n  sa id known address
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AFFIDAVIT OF UAITING

State of New York
County of Albany

- Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the,27th day of May, L982, he served the within notice of Decision by cert i f ied
mail upon Charles H. Fish the representative of the petit ioner in thl within
proceedinS, bY enclosing a true copy thereof in a seiurely sealed postpaid
ldrapper addressed as fol lows:

Charles H. Fish
Arthur Andersen & Co.
1345 Avenue of the Arnericas
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuiiody of
the united states Postal service within the state of New york.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 27, 1982

Henry M.  Gross,  Jr .
and Catherine E. Gross
Rogers Lane,  P.0.  Box 356
Remsenburg, W 11960

Dear  Mr .  &  Mrs .  Gross :

Please take notice of the Decision of the Stat.e Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) 6gO of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice laws and Rules, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 months frorn the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner I s Representative
Char les H.  F ish
Arthur Andersen & Co.
1345 Avenue of the Americas
New York, NY 10019
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I{ENRY M. GROSS. JR. and CAT}IERINE E. GROSS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1975 -

DECISION

Pet i t ioner ,  Henry  M.  Gross ,  J r .  and Cather ine  E.  Gross ,  Rogers  Lane,  P .O.

Box 356, Remsenburg, New York, 11960 f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

f o r  t h e  y e a r  1 9 7 5  ( F i l e  N o .  2 2 0 1 8 ) .

A  fo rmal  hear ing  was he ld  be fore  Ar thur  S .  Bray ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade CenLer,  New York, New

York ,  on  March  24 ,  1981 a t  2 :45  P.17 .  Pet i t ioner  appeared by  Char les  H.  F ish ,

CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether

o i l  shar ing

pet i t ioners t

pe t i t ioners l

pet i t ionersr pa)nnents of foreign taxes

contract may be reported as an i temized

New York return when such palrments were

federal  return.

to Indonesia pursuant to an

deduct ion or credit  on

appl ied as a credit  on

FINDINGS OF FACT

1. Pet i t ioners f i led a New York State Income Tax Resident Return for the

1975 tax year.  In this return pet i t ioners claimed a foreign tax credit  against

their  New York State tax in the amount of $7,233.20.
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2. 0n January 31, 1977 pet i t ioners executed an amended New York State

Combined Income Tax ReLurn for the 1975 tax year seeking a refund. In the

amended return the previously claimed foreign tax credit  was omit ted. However,

pet i t ioners sought an addit ional iLemized deduct ion in the amount of $68,519.00

for taxes paid to Indonesia. This amended return stated that on pet i t ionersr

Federal  tax return, the foreign taxes were claimed as a credit .

3.  In November, 1977 the Audit  Divis ion issued a Statement of Audit

Changes which stated, in substance: that s ince the foreign taxes were claimed

as credits and not deduct ible business expenses on the federal  return, the

taxes could not be claimed as a modif icat ion increasing federal  i temized

deductions on the New York returnl that the refund sought on the amended return

was not al lowed since the New York Tax Law does not contain a provision permit t ing

a modif icat ion for foreign taxes that would increase federal  i temized deduct ions;

and that pet i t ioners'  New York l iabi l i ty is increased by Lhe foreign tax

credits claimed on the ground that foreign taxes paid may not be claimed as a

credit  against New York tax. Accordingly,  on February 27, 1978 the Audit

D iv is ion  issued a  Not ice  o f  Def ic iency  fo r  the  year  1975 o f  $71233.20 ,  p lus

i n t e r e s t  o f  $ 1 , 1 5 0 . 4 4 ,  f o r  a  t o t a l  o f  $ 8 , 3 8 3 . 6 4 .

4. Thereafter pet i t ioners f i led a pet i t ion assert ing that they "erroneously

fai led to exclude from total  New York income an amount of $681519.00 accruing

to the Indonesian government and never received by taxpayer direct ly or,  i f

received at al l  through a deemed agent,  not received under a claim of r ight so

as to const i tute gross income to hirn.r '  Pet i t ioners further asserted that the

share of product ion accruing to the Indonesian government const i tuted a divis ion

of gross receipts between part ic ipants of a joint  venture or,  in the al ternat ive,
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an amount held in trust for the Indonesian government which does not const i tute

gross  income.

5 .  Subsequent  to  the  hear ing ,  pe t i t ioner  Henry  M.  Gross ,  J r . ' s  representa t ive

submitt .ed a let ter which clear ly shows that the amount of $681519.00 was

pet i t ioner 's  share  o f  fo re ign  taxes  pa id  by  the  jo in t  ven ture  on  beha l f  o f  i t s

par tners .

CONCTUSIONS OF IAW

A. That there is no provision in Art ic le 22 of the Tax law which permits

an individual to deduct income taxes paid t.o a foreign government as a New York

i t e m i z e d  d e d u c t i o n  ( s e e  T a x  L a w  $ 6 1 5 ( c ) ( t ) ;  2 0  N Y C R R  1 1 7 . 1 1 ( a ) .

B. That for New York personal income tax purposes the federal  foreign tax

credit  is not al lowable against tax (20 NYCRR 103.3; Matter of  Robert  Goldstein

a n d  R o s e  B .  G o l d s l e i n ,  S t a t e  T a x  C o m m . ,  O c t o b e r  3 1 ,  1 9 8 0 ) .

C.  That  the  pe t i t ion  o f  Henry  M.  Gross ,  J r .  and Cather ine  E.  Gross  is

den ied  and the  Not ice  o f  Def ic iency  da ted  February  27 ,  1978 is  sus ta ined,

together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

rilAY 27 1s82
ATE TAX COMMISSION


