
STATE OF NEId YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Jonathan L. & Susan K. Gross
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1975 and New York City
Non-Resident Earnings Tax under Chapter 46, Ti t le
U of the Adrninistrat ive Code of the Citv of New
York for the Year 7976.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Jonathan L. & Susan K. Gross, the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Jonathan L .  &  Susan K.  Gross
150 Princeton-Hightstown Rd.
Princeton Junct ion, NJ 08550

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn t.o before me this
3rd day of December, 1982.

AUTHORIZED TO INISTER
OATHS PURSUANT
SECTION I74

that the said
forth on said

i\
L_j

addressee is the pet i t ioner
the lasl  known address

T0 TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Jonathan L .  &  Susan K.  Gross
150 Princeton-Hightstown Rd.
Princeton Junct ion, NJ 08550

D e a r  M r .  &  M r s .  G r o s s :

P lease take  no t ice  o f  the  Dec is ion  o f
herewith.

December 3, 7982

the State Tax Commission enclosed

You have now exhausted your right. of review
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

fnquir ies concerning the comput.at ion of tax
wi th  th is  dec is ion  mav be  addressed to :

at the adminisLrat ive level.
Law, any proceeding in court  to

Commission can only be inst i tuted
and Rules, and must be comrnenced in
Albany County, within 4 months from

due or refund al lowed in accordance

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner t  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEII YORK

STATE TAX COMUISSION

In the Matter of the Petit ion

o f

JONATHAN t. GROSS and SUSAN K. GROSS

fo Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1975 and New York
City Non-Resident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the Citv
o f  New York  fo r  1976,

DECISION

Peti t ioners, Jonathan L. Gross and Susan K. Gross, 150 Princeton-Hightstown

Road, Princeton Junct ion, New Jersey 08550, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art . ic le 22 of the

Tax law for the years 1975 and New York City non-resident earnings tax under

Chapter 46, Ti t . le U of the Administrat ive Code of the City of New York for 1976

(F i le  Nos.  28959 and 30438) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  30 ,  L981 a t  9 :00  A.M.  Pet i t ioner  Jonathan L .  Gross  appeared

pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Anna D.  Co le l lo ,

E s q . .  ,  o f  c o u n s e l ) .

ISSI]ES

I .  Whether amounts received by pet i t ioner Jonathan Gross in 1975 const i tuted

a fel lowship grant.

I I .  Whether income received by nonresident pet i t ioner Jonathan L. Gross

whi le on sabbat ical  leave from his New York employer,  Columbia Universi tYr may

properly be al located fo sources without New York State for 7975.
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I I I .  I ,Jhether the Not ice of Def ic iencv for 7976 correct lv ref lected the

pet i t ioners '  New York  income.

IV. Whether income received from Columbia Universi ty for research done

during June, July and August of 1976 and for seminars and research done during

the academic year 1976, by pet i t . ioner Jonathan L. Grossr may be al located to

sources without New York State.

FINDINGS OF FACT

1.  Pet . i t ioners ,  Jonathan L .  Gross  and Susan K.  Gross ,  f i l ed  jo in t  New

York State income tax nonresident returns for 1975 and 7976 wherein Jonathan L.

Gross al located sabbat ical  leave earnings and compensat. ion from his New York

State employer,  Columbia Universi ty,  to sources without the State of New York.

2. 0n July 1,3, 7977, the Audit  Divis ion issued a Statement of Audit

Changes to  pe t i t ioner  Jonathan L .  Gross  where in  pe t i t ioner 's  c la imed a l loca t ion

was d isa l lowed fo r  1975 on  the  grounds tha t r t [h t ]h i le  on  sabbat ica l  leave f rom

Columbia Universi ty,  days worked at Pr inceton Universi ty on research cannot be

used to al locate any of your income to outside New York State, s ince the

research was done at Pr inceton for your personal convenience and not out of

necessity for your employer.  Also, the amount of income to be reported on Line

5A, Page 1 of your return is the t .otal  of  the income l isted in column (a),

Schedu le  A ,  less  the  $575.41  SLate  income Lax  re fund. t r  Accord ing ly ,  a  Not ice

of Def ic iency was issued for 1975 against pet i t ioner Jonathan L. Gross on

June 26 ,  1978 asser t ing  persona l  income tax  o f  $526.54 ,  p lus  in te res t  o f

$ 9 8 . 3 4 ,  f o r  a  t o t a l  d u e  o f  $ 6 2 4 . 8 8 .

3 .  For  1975,  pe t i t ioners  d id  no t  car ry  fo rward  to  l ine  1 ,  page 1 ,  the i r

federa l  ad jus ted  gross  income o f  i22 ,669.64 .  Th is  was why the  Federa l  amounts

shown on l ine 16, page 2 and l ine 1r page 1, were di f ferent.  The Audit  Divis ion
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conceded tha t  to ta l  New York  S ta te  income shou ld  no t  be  more  than $19,909.49 ,

and i t  also conceded that pet i t ioner Jonathan Gross was ent i t led to exclude the

fel lowship grant from income.

4 .  0n  March  29 ,  1980,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

changes to  pe t i t ioners ,  Jonathan L .  Gross  and Susan K.  Gross ,  where in  pe t i t ioners '

c la imed a l loca t ion  was d isa l lowed fo r  7976 on  the  grounds tha t  " IS ] ince  serv ices

performed outside New York State are for your convenience rather than required

by your employer,  total  income from wages are subject to New York State and New

York  C i ty  tax . "  Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued fo r  7976

aga ins t  pe t i t ioners ,  Jonathan L .  Gross  and Susan K.  Gross ,  on  Apr i l  11 ,  1980

a s s e r t i n g  p e r s o n a l  i n c o m e  t a x  o f  $ 2 r 1 7 8 . 8 3 ,  p l u s  i n t e r e s t  o f  $ 5 5 0 . 0 1 ,  f o r  a

t o t a l  d u e  o f  $ 2 , 7 2 8 . 8 4 .

5 .  In  comput ing  the  Not ice  o f  Def ic iency  issued Apr i l  11 ,  1980,  the  Aud i t

D iv is ion  inc luded in  the  to ta l  New York  S ta te  and C i ty  income ($34,598.17) ,  the

New Jersey income of pet i t ioner Susan K. Gross. After the hearing, the Audit

Divis ion conceded that the total  New York State and Citv income for 1976 should

not  be  more  than $24, t45 .67 .

6 .  Pet i t ioner  Jonathan L .  Gross  is  a  p ro fessor  o f  Mathemat ica l  S ta t i s t i cs

and Computer Science at Columbia Universi ty.  Pet i t ioner was granted sabbat ical

leave for the period May 14, 1975 through the middle of January, 1976. The

pet i t ioner spent this t ime doing research at Pr inceton Universi ty.  In 1976,

the pet i t ioner conducted seminars and research during the academic year at

Princeton Universi ty on a one day a week basis as wel l  as research during the

sunmer months. During the periods the pet i t ioner was on sabbat ical  and/or
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doing research at Pr inceton Universi ty,  the pet i t ioner received his compensat ion

from Columbia Universi ty.

7. Pet i t ioner Jonathan Gross contended that he is ent i t led to al locate

his sabbat ical  leave compensat ion since the sabbat ical  leave is considered part

of his service to the Universi ty.  He further contended that research was

required in accordance with the Faculty Handbook, of which port ions are reproduced

be low:

Co lumbia 's  ro le  i s  tha t  o f  educat ion  fo r  exce l lence- -a  te rm tha t
embraces superior teaching and the furtherance of knowledge through
research, pre-eminence in the professions, and leadership in community
and na t iona l  a f fa i rs .  Co lumbia 's  s ta tus  as  a  p r iva te  ins t i tu t ion ,
i t s  loca t ion ,  i t s  facu l ty ,  and i t s  reputa t ion  prov ide  the  bas is  fo r
Lhis diversi f ied but single-minded educat ional purpose.

:t :k ;k

By accept ing a ful l - t . ime appointment in the Universi ty,  an
of f i cer  o f  ins t ruc t ion  assumes pr imary  respons ib i l i t y  fo r  " the
thorough, eff ic ient and earnesL performance of the dut. ies of his
o f f i ce ' r  (Sec t ion  60  o f  the  Un ivers i ty  S ta tuLes) .  Th is  inc ludes
teach ing ,  scho la r ly  research ,  and serv ice  on  commi t tees  o f  the
department,  the faculty,  and the Universi ty.

The Universi tv recoAnizes that the scholar lv research of an
of f i cer  o f  ins t ruc t ion  no t  on lv  inc reases  pro fess iona l  c tence
but  a lso  fu l f i l l s  in  par t  the  o f f i cer rs  ob l iqa t ions  as  a  teacher .

custom of ing universi t ies suggests that the equivalent
of one day a week may be looked upon as a normal al lotment of t ime
for  research .  Th is  measure  is  o f  course  grea t ly  inc reased in  depar t -
ments where advanced instrucl ion is carr ied on as a part  of  individual
o r  team research .

-r. -r- \r-

The Universi tv is dedicated to scholar lv act iv i tv in the broadest
sense and that results of universitv research should be
made pub l ic  w i th  the  grea tes t  poss ib le  f reedom.  Accord ing ly ,  i t
not judged to be within sphere of Universi ty scholar ly act iv i
to asserL claim to ownership or to seek control  over the wri t ings
invent ions ,  o r  d iscover ies  o f  i t s  s ta f f .  (Emphas is  supp l ied  by
pet i t ioner .  )

1 S

t ies
t
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8.  The research done by pet i t ioner Jonathan Gross could only have been

done at Pr inceton Universi ty.  Al though Columbia Universi ty r^7as interested in

the pet i t ioner doing research, i t  d id not exercise direct ion or control  over

pet i t ioner ts  research  as  to  techn iques ,  methods ,  what  was to  be  accompl ished or

where  i t  was  to  be  accompl ished.

CONCf,USIONS OF TAW

A. That the non-resident earnings tax imposed by Chapter 46, Ti t le U of

the Administrat ive Code of the City of New York is by i ts own terms t ied into

and contains essent. ial ly the same provisions as Art icLe 22 of the Tax law.

B. That any al lowance claimed for days worked outside of this State must

be based upon the performance of services which of necessity --  as dist inguished

from convenience --  obl igate the employee to out-of-state dut ies in the services

of  h is  employer  (20  NYCRR 131.15) .

Since the services rendered by pet i t ioner at Pr inceton Universi ty

during 1975 and 1975 were not rendered out of necessity of his New York employer,

the compensaLion derived from such New York employer may not be al located to

sources without New York State. The fact that peLit ioner 's research at Pr inceton

Universi ty may have been of some benef i t  to Columbia Universi ty does not

consLitute a just i f iable basis for al locat ing wage income from Columbia Universi ty.

C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated June 26, 1978 in accordance with Finding of Fact "3" and the

Not ice  o f  Def ic iency  da ted  Apr i l  11 ,  1980 in  accordance w i th  F ind ing  o f  Fac t

i l 5 r r .
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D. That the pet i t ion of Jonathan

to the extent provided in Conclusion of

a l l  o t h e r  r e s p e c t s ,  d e n i e d .

DATED: Albany, New York

DEC 0 3 1982 /'-'

JtcTn{c

L .  G r o s s

l aqr  t tC t t

and

and

Susan K.  Gross  is  g ran ted

tha t  sa id  pe t i t ion  is ,  in

STATE TAX COMMI


