
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  H.  Gross
and Norma S. Gross

for Redeterminat ion of a Def ic iency or a Revision
of a Detenninat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
7 9 6 7 ,  1 9 6 8  &  7 9 6 9 .

AT'TIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Charles H. Gross and Norma S. Gross the pet i t ioner in the within
proceedinB, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Char les  H.  Gross
and Norma S. Gross
2 Tul ips
Ros lyn  Es ta tes ,  NY 11576

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of January, 7982.

that the sa id  addressee is pet i t ioner
forth o d wrapper is t last known



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Char les  H .  Gross
and  Norma  S .  Gross AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 7 , 1 9 6 8  &  L 9 6 9 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Ralph Finerman the representat ive of the pet i t ioner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ralph Finerman
Simonoff ,  Peyser & Cit . r in
1515 Broadway
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is the

Sworn to before me this
29Lh day of January, 1982.

4t O,, *- u'z'



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 7982

Char les  H.  Gross
and Norma S.  Gross
2 Tul ips
Ros lyn  Es ta tes ,  NY 77576

D e a r  M r .  &  M r s .  G r o s s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of  the State of New
of  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Ru1es, and must be comrnenced in the
York, Albany County, within 4 months from the date

Inquir ies concerning the computaLi.on of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-624a

Very  t ru ly  yours ,

STATE TAX COMMISSION

PeLiLioner '  s RepresenLaLive
Ralph Finerman
Simonoff ,  Peyser & Citr in
1515 Broadway
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

CHARTES H. GR0SS and NORMA S. GROSS

for Redetermination of a Deficiency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax law for the Years
1967,  1968 and t969.

DECISION

Peti t ioners, Charles H. Gross and Norma S. Gross, 32 The Intervale, Roslyn

Estates, New York 11576, have f i led a pet. i t ion for redeterminat ion of a

def ic iency or for refund of personal income taxes under Art ic le 22 of the Tax

Law fo r  the  years  1967,1968 and 1969 (F i le  No.  10635) .

A formal hearing was held before Wil l iam J. Dean, I lear ing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York'  on March 23, 7977 aL 1:30 P.X. Pet i t ioners appeared by Ralph Finerman,

CPA. The Income Tax Bureau appeared by Peter Crotty,  Esg. ( Irwin A. Levy,

Esq.  ,  o f  counse l ) .

ISSUE

I^lhether, on the basis of a net operating loss carryback from the year

1.970 '  pet i t ioners are ent i t led to a ful l  refund of New York State personal

income tax for the years 1967 , 1968 and L969.

FINDINGS OF FACT

1.  In  1970,  pe t i t ioner ,  Char les  H.  Gross ,  exper ienced a  par tnersh ip  loss

i n  e x c e s s  o f  $ 5 5 0 , 0 0 0 . 0 0 .

2. On August 31, 1971, pet i t ioners submitted claims for refund of

personal income tax for these years in these amounts:



- 2 -

1967 - $16,304.29

1 9 6 8  -  $ 3 2 , 6 L 6 . 3 6

1 9 6 9  -  $  5 , 1 2 6 . 8 0

3. By Voucher for Income Tax Refund No. 00101158, the Incone Tax Bureau

granted  a  re fund o f  $12,309.99  fo r  1967 and $23,050.72  fo r  1968.  No re fund was

granted for 1969. The "Explanation of Refundt' on the voucher read in pertinent

part  as fol lows: "Youtr c laims for refund based on a net operat ing loss

carryback from the year 1970 to the years 1967 and 1968 has been authorized in

the adjusted amount computed below. The 1969 claim may not be al lowed as the

net operat ing loss deduct ion is l imited to the Federal  taxable income, which

has been computed as a negat ive f igure.tr

4.  By let ter dated January 25, 1972, Louis Et l inger,  Chief,  Review Unit ,

Income Tax Bureau, wrote as fol lows to pet. i t ioners'  representat ives:

"The net operat ing loss deduct ion carryback for New York
State income tax purposes is the same amount as that allowed for
Federa l  purposes .

rrThe net operating loss deduction allowed as a carryback
may not reduce the Federal  taxable income below zeto.
Therefore, our computat ion indicates that the Federal  taxable
income for the year L967 was $123,099.86 and for the year 1968,
$164r648.00. There vras a negat ive Federal  taxable income for
the year 1968 (sic),  therefore, no net operat ing loss deduct ion
can be allowed for the year 1969 and the amount of carryback to
1967 and 1968 is l imited to the Federal  taxable income."
5. Clairns for refund of Federal  taxes were approved by the Internal

Revenue Service for the years 1967 and 1968. No such claim was f i led for the

year 1969 since the Federal  income tax l iabi l i ty for that year vras zero.

C0NCLUSIONS 0F tAI4/

A. That the amount of net operating loss and the portion thereof

al lowable as a deduct ion in each of the carryback years is determined in

accordance with the provisions of the Internal Revenue Code. The port ion of

the net operat ing loss al lowable as a carryback deduct ion is l imited (under



- 3 -

sect ion I72(b)(2) of the Internal Revenue Code) to the amount of the modif ied

taxable income conputed Lhereunder, and this modified taxable income for such a

year may not be less Lhan zero. The port ions of the net operat ing loss al lowed

as deduct ions in the carryback years were deduct ions used in recomputing

pet i t ioner 's  Federa l  ad jus ted  gross  income fo r  sa id  years .  There fore ,  the

amounLs al lowed as carryback deduct ions for Federal  income tax purposes would

also be the amounts permitted for New York State income tax purposes within the

meaning and intent of Article 22 of the Tax law. The Tax Law makes no

provision which would al low a net operat ing loss deduct ion or carryback or

carryover deduct ion, which would exceed the al lowance for Federal  income tax

purposes .  (See James H.  She i ls  e t  a l  v .  S ta te  Tax  Comqiss ion ,  52  N.Y.2d  954,

Rev 'g  72  A,D.2d 896;  Uat te r  o f  Dav id  Berg ,  S ta te  Tax  Conmiss ion  Dec is ion

A p r i l  1 7 ,  1 9 8 1 ) .

B. That the pet i t ion and claims for refund of Charles H. Gross and

Norma S. Gross are denied and the Not ice of Part ial  Refund Disal lowance dated

Apr i l  10 ,  1972 is  sus ta ined.

DATED: Albany, New York

JAN 2 9 1982
COMI'TISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 1982

Char les  H.  Gross
and Norma S. Gross
2 Tu1ips
Roslyn Estates, NY 11576

D e a r  M r .  &  M r s .  G r o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
of  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be comrnenced in the
York, Albany County, within 4 months from the date

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Ralph Finerman
Simonof f ,  Peyser  &  C i t r in
1515 Broadway
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

CHARLES H. GR0SS and N0RMA S. GROSS

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1967 ,  1968 and 1969.

DECISION

Peti t ioners, Charles H. Gross and Norma S. Gross, 32 The Intervale, Roslyn

Estates, New York 11576, have f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income taxes under Art ic le 22 of the Tax

Law fo r  the  years  7967,  1958 and 1969 (F i le  No.  10635) .

A formal hearing was held before WiIIiam J. Dean, I{earing 0fficer, at the

offices of the State Tax Commission, Two !.Jorld Trade Center, New York, New

York ,  oo  March  23 ,  1977 a t  1 :30  P.M.  Pet i t ioners  appeared by  Ra lph  F inerman,

CPA. The Income Tax Bureau appeared by Peter Crotty,  Esq. ( Irwin A. Levy,

E " q .  ,  o f  c o u n s e l ) .

ISSI]E

ldhether,  on the basis of a net operat ing loss

1.970, pet i t ioners are ent i t led to a ful l  refund of

income tax for the years 1967 , 1968 and 7969.

carryback fron the year

New York State personal

1 .

in excess

2 .

personal

FINDINGS OF FACT

In  1970,  pe t i t ioner ,  Char les  H.  Gross ,  exper ienced a  par tnersb ip  loss

o f  $ 5 5 0 , 0 0 0 . 0 0 .

On August 31, 1971, pet i t ioners submitted claims for refuad of

income tax for these years in these amounts:



- 2 -

1 9 6 7  -  $ 1 6 , 3 0 4 . 2 9

1 9 6 8  -  $ 3 2 , 6 1 6 . 3 6

1 9 6 9  -  $  5 , 1 2 6 . 8 0

3. By Voucher for Income Tax Refund No. 00101158, the Income Tax Bureau

granted  a  re fund o f  $121309.99  fo r  1967 and $23,050.72  fo r  1968.  No re fund was

granted for 1969. The 'rExplaoation of Refund" on the voucher read in pertinent

part  as fol lows: "Your claims for refund based on a net operat ing loss

carryback from the year 1970 to the years 1967 and 1968 has been authorized in

the adjusted amount conputed belor,r. The 1969 claim may noL be allowed as the

net operat ing loss deduct ion is l imited t .o the Federal  Laxable income, which

has been computed as a negat ive f igure."

4. By let ter dated January 25, 7972, Louis Et l inger,  Chief,  Review Unit ,

Income Tax Bureau, \^/rote as fol lows to pet i t ioners'  representat ives:

"The net operat ing loss deduct ion carryback for New York
Stat.e income tax purposes is the same amount as that allowed for
Federa l  purposes .

"The net operat ing loss deduct ion al lowed as a carryback
may not reduce Lhe Federal  taxable income below zero.
Therefore, our computat ion indicates that the Federal  taxable
income fo r  the  year  1967 was $123,099.86  and fo r  the  year  1968,
$164,648.00. There r . /as a negat ive tr 'ederal  taxable income for
the  year  1958 (s ic ) ,  there fore ,  no  ne t  opera t ing  loss  deduct ion
can be al lowed for the year 1969 and the amo rnt of  carryback to
1967 and 1968 is l imit .ed to the Federal  taxable income."
5. Claims for refund of Federal taxes were approved by the Internal

Revenue Service for the years 1967 and 1968. No such claim was f i led for the

year 1969 since the Federal  income tax l iabi l i ty for that year was zero.

CONCLUSIONS OF LAW

A. That the amount of net operat ing loss and the port ion thereof

al lowable as a deduct ion in each of the carryback years is determined in

accordance with the provisions of the Internal Revenue Code. The port ion of

the net operat ing loss al lowable as a carryback deduct ion is l imited (under



- 3 -

sect ion 172(b) (2) of  the Internal Revenue Code) to the amount of the modif ied

taxable income computed Lhereunder,  and this modif ied taxable income for such a

year may not be less than zeto. The port ions of the net operat ing l -oss al lowed

as deductions in the carryback years were deductions used in recomputing

pet i t ioner 's Federal  adjusted gross income for said years. Therefore, Lhe

amounts allowed as tarryback deductions for Federal income tax purposes would

also be the amounts permitted for New York Stat.e income tax purposes within the

meaning and intent of  Art icLe 22 of the Tax Law. The Tax Law makes no

provision which would al low a net operat ing loss deduct ion or carryback or

carryover deduct ion, whi"ch would exceed the al lowance for Federal  income tax

purposes.  (see James H.  shei ls  e t  a l  v .  State Tax commiss ion,  52 N.Y.2d 954,

Rev 'g  72  A.D.2d 896;  Mat te r  o f  Dav id  Berg ,  S ta te  Tax  Commiss ion  Dec is ion

A p r i l  1 7 ,  1 9 8 1 ) .

B. That the pet i t ion and claims for refund of Charles H. Gross and

Norma S. Gross are denied and the Not ice of Part ial  Refund Disal lowance dated

Apr i l  10 ,  1972 ts  sus ta ined.

Albany, New York

2 r 1982
DATED:

, lAl!
COMMISSION
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STATE OF MId YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion
o f

H e n r y  M .  G r o s s ,  J r .
and Cather ine  E.  Gross AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 20th day of August,  7982, he served the within not ice of Decision by cert i f ied
mai l  upon Henry M. Gross, Jr. ,and Catherine E. Gross the pet i t i -oners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Henry  M.  Gross ,  J r .
and Cather ine  E.  Gross
c /o  Char les  H.  F ish
Arthur Andersen & Co.
1345 Avenue of the Americas
New York, NY 10019

and by deposit ing same enclosed in a postpai.d properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  peL i t ioner .

Sworn to before me this
20 th  day  o f  August ,  7982.

addressee is the pet i t ioner
the last.  known address

the said
on sa id
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rA-36 (91 S t a t e  o f
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7,6) F inanceNew York -  Department of Taxat ion and
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

. l - "

Requested  by  i
/-- '*,r,, / I

Ulti t  f . , : ; : : : : ls Duroeu
[ '.::-:i i ' i:-' ';I - [1"]g. #9
5, . : i c  C in ;us
/.fLe.:y, licw Yorli 12227t :

Date of  Request

f i nd  mos t  recen t  add ress  o xpayer descr ibed below; return to person named above.

Social  SecuriEy Number

,4/L
Pet i t i on

t7
G' os5'e',.* .C

€f \v \ .e  t - .

R,o\erJ L*o.^€-. P.O. B.^ 356
q.i- s€\b.^:', /U.Y , r o,-

Resu l t s  o f  sea rch  by  F i l es

Grott

r N e w  a d d r e s s :

I  I  Same as  above ,  no  be t te r  add ress
t ,'*3{l'r'

' 4'/ttu'

-// 
-ruzz /lq /L/L'lrt"rz-'<-* .,,y'€;v/ 

4 o4Lt
'tft 

C/at/ra</ /r'st(,
'(/t-dzu &frr/t't46n-- ( ,(fu
1 ),-{;:--0/,/'ittzt N t;/t elftr,tt"o-

'/-

l - l  , / t  2
searcned by /LE4/-//lur'w/ ,, 

7 
yAU/f Sec t i on Da te  o f  Sea rch

'0q

4t
,
T
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PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER


