
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gene Greenspun

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 4  &  7 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Gene Greenspun, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Gene GreensDun
B4B [ {es t  S ta te  S t .
Tren ton ,  NJ  08618

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

addressee is  the  pe t i t ioner

Sworn to before me this
29Lh day of December, 7982.

; /

AU?ITORIZED TO ADI]IINISTER
9tt!! PrJR:;LrAlrl- r0 rAx r,AWSECTION 174

Ehat  the said
fo r th  on  sa id wrapper is t .he last known address



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gene Greenspun
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Persona.L fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 4  &  7 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert . i f ied mai l  upon Andrew M. Krisel  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Andrew M. Krisel
Berney & Zweben
299 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
o f  the  pe t i t ioner
last known address

further says that the said addressee
herein and that the add.ress set forth

of the representat ive of the pet i t i

is the representat ive
on said wrapper is the

Sworn to before me this
29th day of December, t982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Gene Greenspun
B4B t iest State St.
Trenton, NJ 08618

Dear Mr. Greenspen:

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

l{YS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone / l  (51B) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Andrew M. Krisel
Berney & Zweben
299 Broadway
New York, NY 10007
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

GENE GREENSPI.]N DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 1974 and 1975.

Pet i t ioner,  Gene Greenspun, 848 West State Street,  TrenLon, New Jersey

08618,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the years 7974 and 1975

( F i l e  N o .  2 1 0 1 5 ) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York, on January 11, 7982 aL 4:40 P. l l .  Pet i t ioner appeared by Berney & Zweben

(Andrew M.  Kr ise l ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .

Coburn ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSI]E

Idhether pet i t ioner is l iable for the penalty

to sect ion 685(g) of the Tax law with respect to

taxes due from Astor Metal  Products Corp. for the

asserted against him pursuant

New York State withholding

years 1974 and 1975.

FINDINGS OF FACT

1.  Astor  Meta l  Products  Corp.  ( "Astor" )  fa i led to  pay New York State

personal income tax withheld from the wages of its employees in the amount of

$1 ,186 .20  f o r  7974  and  $4 ,608 .67  f o r  1975 .

2.  0n  November  28 ,1977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

and a Statement of Def ic iency against pet i t ioner assert ing a penalty equal to
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the amount of unpaid New York State withholding tax due from Astor for the

years 7974 and 1975.

3. Astor was engaged in the product ion of wire and sheet netal  products

such as  record  ho lders ,  te lev is ion  s tands ,  she lves ,  umbre l la  s tands ,  f lower

ho lders ,  w ine  racks ,  and log  ho lders .  As tor ' s  p roduc ts  were  fabr ica ted  ou t  o f

steel,  painLed or plated, and then packed and shipped.

4. Astor was a subsidiary of Lehrnan-Bartel ,  an Arizona corporat ion. A

Mr. Bartel  was the president of lehman-Bartel .

5.  Pet i t ioner became employed by Astor in September or 0ctober of 1974 as

a product ion manager.  At this t ime, a Mr. Hutcher was president of Astor.  As

a product ion manager,  pet i t ioner 's dut ies included schedul ing product ion,

instruct ing employees, increasing product ion, reducing defects,  and devising

better ways to pack and ship a product.  Pet i t ioner 's dut ies did not include

f inanc ia l  ob l iga t ions ,  such as  issu ing  checks .

6. In June, !975, pet i t ioner went to the Republ ic of the Phi l ippines to

work for Lehman-Bartel .

7.  In September or 0ctober of 1975, pet i t ioner received telephone cal ls

from Mr. Bartel  and Mr. Hutcher request ing him to return to Astor as soon as

poss ib le  because As tor  was  hav ing  ser ious  d i f f i cu l t ies .  When pet i t ioner

returned to Astor,  his supervisors were Mr. Bartel  and Mr. Hutcher.  At this

t ime,  the  pres ident  o f  As tor  was  a  Mr .  Jarema.

8 .  In  October  1975,  Mr .  Hutcher  and Mr .  Hutcher rs  a t to rney ,  Mr .  Lamber t ,

cal led pet i t ioner and Mr. Jarema into an off ice for a meeting. At this t ime,

pet i t ioner was informed that Astor was having f inancial  di f f icul t ies and that

Astor would f i le for bankruptcy pursuant to Chapter 11 of Ti t le 11 of the

United States Code. A day or two after this meeting, Mr. Lambert,  Mr. Jarema
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and pet i t ioner went to Federal  Court  in Brooklyn and f i led the bankruptcy

pet i t ion .

9. About a month after Astor f i led for bankruptcy, Mr. Jamera was dismissed

f rom h is  pos i t ion  as  pres ident  o f  As tor .  Thereaf te r ,  pe t i t ioner  was d i rec ted

by Mr. Hutcher and Mr. Hutcherrs attorney to act as the corporate off icer who

would handle the bankruptcy proceedings. In this capacity pet i t ioner would

rece ive  a  se t  o f  documents  f rom Astor ' s  secre tary ,  meet  w i th  Mr .  Lamber t ,  and

with Mr. Lambert go to Federal  Court  in Brooklyn to del iver the papers.

Pet i t ioner performed this funct ion under the impression that he was just act ing

as a representat ive of Astor to assist  in the bankruptcy proceedings. Pet i t ioner

was cal led upon by his superiors to sign voluminous documents. Pet i t ioner lvas

not aware of what documents he signed.

10. When the bankruptcy proceedings were commenced, pet i t ioner did not

acquire any addit ional responsibi l i t ies for the f inancial  obl igat ions of the

company, except for the bankruptcy proceedings.

11 .  As tor ' s  payro l l  p rocedure  dur ing  the  bankruptcy  p roceed ings  cons is ted

of f i rst  having the bookkeeper make a l ist  of  the amount each employee, including

pet i t ioner,  was to be paid. The bookkeeper would then draft  a check and a

cover let ter and hand these i tems in a sealed envelope to pet i t ioner.  Pet i t ioner

would then take the envelope to Mr. HuLcher,  whereupon Mr. Hutcher would make

out a check in the amount cal led for drawn on the account of a business known

as Dynamic House. Mr. Hutcher 's assistant would then cash the check and give

the cash to Mr. Hutcher.  Mr. Hutcher would then give pet i t ioner the cash.

Thereaf te r ,  pe t i t ioner  gave the  cash Lo  As tor ' s  bookkeeper .  A f te r  As tor ' s

bookkeeper counted the cash, she would distr ibute the cash to Astor 's employees,

including pet i t ioner.
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12. At one point dur ing the bankruptcy proceedings, the judge ordered that

al l  employees of Astor were to receive one-half  pay for their  work. In accordance

wi th  the  cour t rs  o rder ,  pe t i t ioner  rece ived one-ha l f  pay .

13 .  Pet i t ioner  was never  a  c red i to r  o r  shareho lder  o f  As tor .

14. Pet i t ioner did not hire or f i re employees at Astor.

15. The books and records of Astor were kept at a plant in Long Island.

76 .  As tor  ceased opera t ing  in  o r  about  May,  7976.

CONCTUSIONS OF IAI,J

A. That pet i t ioner,  Gene Greenspun, al though an off icer of Astor Metal

Produc ts  Corp . ,  was  no t  a  person requ i red  to  co l lec t ,  t ru th fu l l y  accounL fo r

and pay over withhotding taxes within the meaning of sect ions eB5(g) and 685(n)

of the Tax law. Moreover,  pet i t ioner did not wi l l fu l ly at tempt to evade or

defeat the tax or the payment thereof.

B. That the penalty under sect ion 685(g) of the Tax Law was i .mproperly

asser ted  aga ins t  pe t i t ioner .

C.  That  the  pe t i t ion  o f

Def ic iency issued against him

DATED: Albany, New York

DEC 2 v 1Y8Z

Gene Greenspun is granted and the Not ice of

November  28 ,  1977 is  cance l led .

STATE TAX COMMISSION


