
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David & Sylvia Gottesman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
L 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of l lay, 1982, he served the within not. ice of Decision by cert i f ied
mail upon David & Sylvia Gottesman, the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

David & Sylvia Gottesman
1113 Doughry Blvd.
Lawrence, Nf 11559

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and custody of
the Unit,ed States Postal Service within the State of New York.

that the said
forth on said

AIT'IDAVIT OF MAITING

is the petit ioner
the last known address

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
27th day of May, 1982.

addressee
wrappPrr 1s



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 27, 7982

David & Sylvia Gottesman
1113 Doughty Blvd.
Lawrence, NY 11559

Dear Mr. & Mrs. Gottesman:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhaust.ed your right. of review at the administrative level.
Pursuant to section(s) 590 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be insti tuted under
Article 78 of the Civi l  Practice laws and Ru1es, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 72227
Phone tf (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative

Taxing Bureau' s Representative



STATE OF NEI,] YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DAVID GOTTESMAN and SYIVIA GOTTESMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 7974.

DECISION

Peti t ioners, David GotLesman and Sylvia Gott .esmarg 1113 Doughty Boulevard,

Lawrence,  New York  11559,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1974 (Fi le No. 21496).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the St.ate Tax Commissions, Two Llor ld Trade Center,  New York, New

York ,  on  August  24 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I. IdheLher pet i t ioners for subject year incurred a casualty loss ar is ing

from theft ,  and i f  so, what is the amount of the loss sustained.

I I .  Whether expenditures for replacing plumbing pipes represents a capital

improvement or an incidental  repair .

FINDINGS OF FACT

1. Pet i t ioners, David Gottesman and Sylvia Gottesman, f i led a New York

State income tax resident return for 7974 on which they claimed a casualty

l o s s  o f  $ 1 , 6 5 0 . 0 0  ( l o s s  $ 1 , 7 5 0 . 0 0  l e s s  e x c l u s i o n  o f  $ 1 0 0 . 0 0 ) ,  a r i s i n g  f r o m  t h e
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the f t  o f  an  engagement  r ing  and p lumbing  repa i rs  o f  $1r850.00  charged aga ins t

rental  income.

2 .  0n  December  19 ,  1977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

together with a Statement of Audit  Changes for subject year against pet i t ioners

impos ing  add i t iona l  persona l  income tax  o f  $213.78 ,  p lus  in te res t  o f  $48.68 ,

fo r  a  to ta l  o f  $262.46 .  Sa id  Not ice  was issued on  the  grounds tha t  pe t i t ioners

fa i led  to  es tab l i sh  the  h is to r ica l  cosL o f  the  i tem repor ted  s to len ,  and,  tha t ,

the plumbing expense was a capital  improvement which should be depreciated over

i ts  use fu l  l i fe  o f  seven (7 )  years ,  ra ther  than an  inc identa l  repa i r  deducL ib le

in  the  year  pa id .

3. Whi le pet i t ioner,  Sylvia Gottesman, r{ras shopping at a department

store, her purse containing her diamond engagement r ing, was stolen.

Pet i t ioner Sylvia Gottesman made a report  of  the theft  to the department

s to re 's  secur i ty  po l i ce  and the  Nassau Po l ice  Depar tment ,  bu t  the  r ing  was no t

recovered.  A  c la im o f  loss  was made to  pe t i t ioners  insurance car r ie r  under

the i r  homeowner 's  po l i cy ,  w i thout  success .

Pet i t ioner,  David Gottesman, purchased the r ing from a relat ive in

7961. However,  he fai led to offer into evidence ei ther a receipt and/or

invo ice  fo r  the  purchase o f  r ing .

4. Pet. i t ioners purchased a two family house in 1969. The pet i t ioners

resided in the downstairs apartment and rented the upstairs apartment.  In the

sunmer of 7974, the tenants who occupied the upstairs apartment fel l  behind in

their  rent.  An evict ion proceeding was inst i tuted against the tenants who were

then required to vacate their  apartment.  Pr ior Lo their  removal,  the tenanLs

poured a corrosive agent into the sink and shower which corroded the shower pan
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and parts of the copper plumbing pipe. As a result ,  water ran into

pet i t ioners '  downsta i rs  apar tment .

Pet i t ioners were required to replace the shower pan and make immediate

replacement of the pipes that were corroded. Because of the locat ion of the

damaged pipes, they were required to r ip up the shower and bathroom f loors.

The shower pan and parts of the copper plumbing would not have had to

be replaced but for the mal ic ious act of  the tenants.

Pet i t ioners were unable to br ing ei ther a civ i l  and/or cr iminal act ion

against their  former tenants as they moved from the State of New York.

CONCTUSIONS OF tAW

A. That any loss ar is ing from theft  is al lowed as a deduct ion, providing

the pet i t ioner establ ishes that the property was actual ly stolen, and i f  so,

the amount of the loss. Pet i t . ioner has establ ished the fact that a theft  has

actual ly occurred. However,  pet i t ioner has fai led to produce any evidence from

which the value of the gi f ted property or i ts cost basis can be determined.

Since the requirement to prove cost is an essent ial  element of pet i t ionerts

case,  and no  such proo f  be ing  presented ,  the  deduct ion  is  d isa l lowed (H.  I { .

Z e l i f f  ,  I l  T . C . M .  6 2 2 ;  Y l .  A .  S u s s e l l  ,  2 5  I . C . M .  l 2 4 I  a n d  J .  E .  W o o d ,  3 0  T . C . M .

s2s) .

B. That the amount expended to replace the corroded shower pan and the

plumbing pipes did not mater ial ly add to the value of the property or

appreciably prolong i ts l i fe.  That the expenditures represent cosLs of

maintenance and incidental  repairs and, not a capital  expenditure, and are

there fore  deduct ib le  in  the  year  incur red  (Treas .  Reg .  1 .162-4)  .
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C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dat.ed December 19, 1977 ,  to be consistent with the Conclusions of

Law determined heretofore, and that except as so modif ied, the pet i t ion is in

a l l  o ther  respec ts  den ied .  The Not ice  o f  Def ic iency ,  as  mod i f ied ,  i s  sus ta ined,

together with such interest as may be legal ly due and owing.

DATED: Albany, New York

MAY T',i 198?
ATE TAX COMMISSION


