
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

L i Ia  M.  Go ldwer t

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon l i la M. Goldwert,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

l i la M. Goldwert
2515 Glenwood Rd.
Brook lyn ,  NY 11210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of August,  1982.

that the said
fo r th  on  sa id

addressee is  the  pe t i t ioner
wrapper ig the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

l i l a  M.  Go ldwer t
2515 Glenwood Rd.
Brook lyn ,  NY 11210

Dear  Ms.  Go ldwer t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t . igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IIIA M. GOIDWERT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art-icLe 22
of  the  Tax  Law fo r  the  Year  1975.

DECISION

Pet i t ioner ,  L i la  M. Goldwert ,  2515 Glenwood Road,  Brooklyn,  New York

11210 '  f i l ed  a  pe t i t i on  f o r  rede te rm ina t i on  o f  a  de f i c i ency  o r  f o r  r e fund  o f

personal  income tax under Ar t ic le  22 of  the Tax law for  the year  1975 (Fi le  No.

236st )  .

A sma l l  c l a ims  hea r i ng  was  he ld  be fo re  A l l en  Cap lowa i th ,  Hea r i ng  O f f i ce r ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York ,  on  Ju l y  6 ,  1981  a t  9 :15  A .M.  Pe t i t i one r  appea red  p ro  se .  The  Aud i t

D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (Samue l  F reund ,  Esq . ,  o f  counse l ) .

ISSUE

Whether payments received by pet i t ioner from her former spouse const i tuted

only al imony or both al imony and chitd support .

FINDINGS OF FACT

1.  L i la  M.  Go ldwer t  (here ina f t .e r  pe t i t ioner )  t ime ly  f i led  a  New York

State fncome Tax Resident Return for the year 1975 whereon she reported al imony

i n c o m e  o f  $ 3 , 0 0 0 . 0 0 .

2.  On June 2,  1977 t } .e  Audi t  Div is ion issued a Statement  of  Audi t  Changes

to  pe t i t i one r ,  whe re in  an  ad jus tmen t  was  made  ho ld ing  an  add i t i ona l  $6 r600 .00

taxable to her  as a l imony on the basis  that  r rs ince your  agreement  does not

speci fy  an amount  as chi ld  support ,  the ent i re payment  is  a l imony. ' r  Accordingly ,
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a  No t i ce  o f  De f i c i ency  was  i ssued  aga ins t  pe t i t i one r  on  May  12 ,  1978  asse r t i ng

add i t i ona l  pe rsona l  i ncome tax  o f  $444 .60 ,  p lus  i n te res t  o f  $86 .34 ,  f o r  a  t o ta l

d u e  o f  $ 5 3 0 . 9 4 .

3.  On November 79,  7968,  pet i t ioner  was legal ly  separated f rom her

husband,  Sidney Goldwert .  The per t inent  terms of  the separat ion agreement ,

which were incorporated in to the d ivorce decree in 1969,  prov ided,  that :

"The husband shal l  pay to the wi fe for  her  support  and mainten-
ance and for  the support ,  maintenance and educat ion of  the chi ldren
the  sum o f  E igh t  Hund red  ($800 .00 )  Do l l a r s  pe r  mon th . "  and  tha t ;

" I f  t he  pa r t i es  a re  d i vo rced  and  the  w i fe  re -mar r i es ,  t he
husband shal l  be under no obl igat ion to her  for  fur ther  support ,
except  that  whi le  each chi ld  is  under the age of  27 and unmarr ied,
the husband shall pay to the wife the sum of One Hundred Fifty
($150 .00 )  Do l l a r s  pe r  mon th  f o r  each  such  ch i l d ,  un t i l  he  d ies ,
mar r i es ,  o r  r eaches  the  age  o f  21 ,  wh i cheve r  even t  occu rs  f i r s t . t t

4 .  Pet i t ioner  had three chi ldren,  none of  which had reached the age of  2 l

or  had marr ied pr ior  to  or  dur ing the year  at  issue herein.

5.  Pet i t ioner  had not  remarr ied pr ior  to  or  dur ing the year  at  issue

he re in .

5.  Pet i t ioner  submit ted a jo int  af f idavi t  wi th Mr.  Sidney Goldwert

wherein they state that  when the separat ion agreement  was drawn,  i t  was thei r

in tent  that  $350.00 per  month was to be for  a l imony and $450.00 per  month

($150 .00  fo r  each  ch i l d )  was  to  be  fo r  ch i l d  suppo r t .

CONCIUSIONS OF IAW

A.  Tha t  I n te rna l  Revenue  Code  SecL ion  71 (a ) (1 )  p rov ides  tha t :

I f  a  wi fe is  d ivorced or  legal ly  separated f rom her  husband
unde r  a  dec ree  o f  d i vo rce  o r  o f  sepa ra te  ma in tenance ,  t he  w i fe ' s
gross income inc ludes per iodic  payments received af ter  such decree in
d i scha rge  o f  a  l ega l  ob l i ga t i on  wh i ch ,  because  o f  t he  mar i t a l  o r
fami ly  re lat ionship,  is  imposed on or  incurred by the husband under
the decree or  under a wr i t ten inst rument  inc idenL to such d ivorce or
sepa ra t i on .
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That  fnternal  Revenue Code Sect ion 71(b)  prov ides in  per t inent  par t

t ha t :

Subsect ion (a)  shal l  not  apply to that  par t  of  any payment  which
the terms of  the decree,  i -nst . rument  or  agreement  f ix ,  in  terms of  an
amount  of  money or  a par t  of  the pa)rment ,  as a sum which is  payable
for  the support  of  minor  chi ldren of  the husband.

C.  That  the for tu i tous or  inc identa l  ment ion of  a f igure in  a prov is ion

meant to be inoperat ive unless some more or less probable future event occurs,

wi l l  not suff ice to shi f t  the tax burden from the wife to the husband (WeiI  v.

C o m m i s s i o n e r ,  2 4 O  F . 2 d  5 8 4 ) .

Since in  the instant  case the agreement  prov ided for  reduct ions only

in the event  the d ivorced wi fe remarr ied,  iL  cannot  be construed that  ch i ld

support  payments were " f ixed".  Accordingly ,  a l l  payments received pursuant  to

the agreement  are deemed Lo const i tu te a l imony and as such,  are fu l ly  inc ludable

i n  p e t i t i o n e r ' s  g r o s s  i n c o m e .

B .

D.  Tha t  t he  peL i t i on  o f

Def ic iency dated lTay 72,  7978

DATED: Albany,  New York

AUG O 4 i9B2

Li la  M. Goldwert  is  denied and the Not ice of

is  hereby susta ined.

ACTT}{G

STATE TAX COMMIS

COMMISSIONER


